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IN THE 


United States Court of Apprala 
for ttte StHtrirt of Colombia Circuit 


No. 9963 


H. Hebfubth, Jb., Incorporated, 
a corporation. 
Appellant, 


v. 


Bertrand R. Acker, also known 
as B. R. Acker, 
Appellee . 


APPEAL. FROM THE UNITED STATES DISTRICT COURT 
FOB THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT. | 

This is an appeal from a final judgment (Appellant’s 
App. p. 43) of the United States District Court for the 
District of Columbia dismissing appellant’s suit. The suit 
was an action at law for the recovery of damages for breach 
of contract and for the recovery of payments made to per¬ 
sons and firms supplying materials to appellee in! the 
performance of work under a government construction con¬ 
tract. Jurisdiction of the lower Court to entertain the suit 
is found in the District of Columbia Code (1940 Ed.) Title 
11, Sections 301 and 306. A review of the judgment below 
is authorized by the District of Columbia Code (1940 Ed.) 
Title 17, Sec. 101. The declaration (Appellant’s App. p. 
4) shows that the suit is an action at law. 
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STATEMENT OF THE CASE. 

The question involved in this appeal is whether or not 
the lower Court erred in entering final judgment dismissing 
appellant’s suit, based upon the Special Master’s report 
that the appellant’s action was barred by the Statute of 
Limitations (Appellant’s App. p. 26). Appellant urges 
that it did so err. 

Appellant on the 5th day of February, 1934 entered into 
a written contract with the United States to construct and 
complete at Veterans Administration Home, Hampton, 
Virginia, 1600 lineal feet of reinforced concrete sea wall 
with headed wood piling, wood sheet piling, railings and 
other incidental work for the consideration of $45,282.00 
in accordance with specifications, schedules and drawings 
(Plaintiff’s Exhibit A). By certain change orders other 
work was required of the appellant and its compensation 
increased. 

Appellant entered into a written subcontract on the 12th 
day of March, 1934, with the appellee whereby the appellee 
undertook to perform certain of the work required under 
the principal contract (Plaintiff’s Exhibit B), for the 
sum of $22,620. By several change orders the amount of 
work required and the amount of compensation was in¬ 
creased. 

The principal contract provided that work should com¬ 
mence within ten calendar days after receipt of notice to 
proceed and should be completed within 180 calendar days 
after such notice, and provided for daily liquidated 
damages beyond the designated completion date. (Plain¬ 
tiff’s Exhibit A). Notice to proceed was received on 
February 25, 1934. The time of completion was extend¬ 
ed when other work was required. The subcontract re¬ 
quired the appellee within four days’ notice to proceed with 
his work, and that work was to be done expeditiously and 
promptly and progress to be satisfactory to the architect. 
Said subcontract further provided as follows (Appellant’s 
App. p. 105): 



“In the event the subcontractor causes delay to the 
work by failure to make satisfactory progress, the 
contractor shall have all the rights reserved to the 
owner in Article 9 of the contract between the con¬ 
tractor and owner.’’ 

It was further provided by the said subcontract: 

“any damages arising from the execution of this con¬ 
tract to be furnished and replaced by the subcontrac¬ 
tor.” (Appellant’s App. p. 106). 

i ■ 

j 

Article 9 of the principal contract provided in part as 
follows (Appellant’s App. p. 104): 

• r 

“If the contractor refuses or fails to prosecute the 
work, or any separable part thereof, with such diligence 
as will insure its completion within the time specified 
in Article 1, or any extension thereof, or fails to com¬ 
plete the said work within such time, the Government 
may, by written notice to the contractor, terminate his 
right to proceed with the work or such part of the 
work as to which there has been delay. In such event 
the Government may take over the work and prosecute 
the same to completion, by contract or otherwise, and 
the contractor and his sureties shall be liable to the 
Government for any excess cost occasioned the Gov¬ 
ernment thereby. If the contractor’s right to proceed 
is so terminated, the Government may take possession 
of and utilize inicompleting the work such materials, 
appliances, and plant as may be on the site of the work 
and necessary therefor. * * •” 

Appellant was required and did furnish bond with cor¬ 
porate surety for satisfactory performance and for the 
payment of labor and material bills, pursuant to the Heatfd 
Act, Act of August 13,1894 (28 Stat. 278, c. 280) as amend¬ 
ed by Act of February 24, 1905 (33 Stat. 811, c. 778) and 
by Act of March 3,1911 (36 Stat. 1167, c. 231), 40 U. S. C. A. 
Par. 270. (Appellant’s App. p. 2). 

The appellant in this cause alleged that the appellee 
breached said subcontract and failed to conform and com- 
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ply with the terms, provisions and conditions thereof in 
that he did not furnish all labor, equipment, tools and 
materials as in said subcontract required for the entire 
completion of said reinforced concrete sea wall in accord¬ 
ance with the general contract and the drawings and speci¬ 
fications, but on the contrary abandoned the performance 
thereof and that by reason of said failure of appellee to 
perform said work and furnish and supply said materials 
under said subcontract the appellant was required to take 
over, perform, supply and complete the said work required 
to be done by the appellee under his said subcontract, and 
alleged further that by reason of said failure of the ap¬ 
pellee to perform said work and furnish and supply said 
materials the date of the completion of said sea wall was 
delayed from the 13th day of October, 1934, the extended 
date for completion thereof, until the 3rd day of November, 
1934, by reason of which the plaintiff incurred and was 
compelled to pay 21 days liquidated damages to the United 
State therefor (Plaintiff’s Exhibit T) t The appellant 
further alleged that the appellee failed to make payment 
to numerous materialmen furnishing materials and labor¬ 
ers performing labor in the construction and completion 
of said work within the meaning of the Act of Congress of 
August 13, 1894, as amended, known as the Heard Act 
(Title 40 U. S. C. A. Sec. 270); as result of which appellant 
was compelled to incur expense in, erfiplov counsel for and 
defend an action and interventions brought by said ma¬ 
terialmen and laborers under said Act of Congress upon 
said contractor’s bond, and further that under the said 
contractor’s bond the appellant was compelled to make pay¬ 
ment to said materialmen and laborers unpaid by the ap¬ 
pellee for materials furnished and labor performed on said 
contract, and appellant claimed that it suffered damages 
and incurred additional expense in completing said work. 
By reason thereof the appellant claimed the sum of 
$14,511.39 as itemized and set forth in Bill of Particulars 
filed with its declaration. The amount claimed included 
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the excess cost which the appellant was required to pay in 
completion of the work under the contract and payments 
which it was required to make in settlement of suit brought 
against it and its surety under the Heard Act, including 
attorneys’ fees, costs and expenses in settling claims 
against appellee, financing subcontract, compensation in¬ 
surance, and liquidated damages charged appellant by the 
Government. (Appellant’s App. p. 13-18). 

The appellee filed an answer in which he denied that he 
breached, abandoned or delayed his contract, alleging that 
the delay was caused entirely and solely by the appellant 
and his agents and subcontractors and filed a counterclaim 
against the appellant for the sum of $9,052.60. (Appellant’s 
App. p. 18). 

This case was consolidated for trial with two other cases 
brought by the appellant on account of the same alleged 
damages entitled H. Herfurth, Jr., Inc. v. Bertrand R. 
Acker, et al.. Law No. 89,312, and H. Herfurth, Jr., Inc. v. 
Bertrand R. Acker, Law No. 90,123. On February 16,1943, 
they were referred to the Auditor of the Court to take testi¬ 
mony and receive exhibits upon the allegation of the 
declaration and crossclaim and to report his findings qf 
fact and law and to state the account between the parties. 
(Appellant’s App. p. 25). In the proceedings before the 
Auditor the appellant, after a motion had been filed to re¬ 
quire it to elect which suit it would proceed on, elected to 
proceed only in cause No. 90,122. j 

Thereafter and while the reference to the Auditor was 
still pending and after testimony had been taken, the then 
Auditor, Hon. A. Ijeftwich Sinclair, died. The Court there¬ 
after referred the case to William C. Sullivan, Esquire, as 
Special Master in Chancery to take the testimony and de¬ 
ceive exhibits upon the allegations of the declaration apd 
the allegations of the crossclaim, and to report to the Court 
the findings of fact and law and state the account between 
the parties. (Appellant’s App. p. 26). Theretofore, k>n 
November 6, 1944, the appellee filed before the Auditor a 
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motion for the Auditor to make a preliminary report to 
the Court on the issue of the Statute of Limitations before 
proceeding with the hearing on the other issues and ac¬ 
counting involved (Appellants App. p. 27). 

At the conclusion of the final hearing before the Auditor, 
both the appellant and appellee rested on the question of 
the Statute of Limitations. 

On March 18, 1946, the appellant and appellee filed the 
following stipulation with the Special Master: 

“1. That the motion filed before the Auditor on 
November 6, 1944, to have the Auditor make a prelim¬ 
inary report on the issues of the statute of limitations 
shall be considered by the Special Master with like 
effect as if filed before him. 

2. All proceedings in this cause and all evidence taken 
and exhibits offered in evidence or for identification 
shall be considered by the Special Master under this 
stipulation. 

3. Should the findings of fact and law of the Special 
Master sustain the defense of the Statute of limita¬ 
tions, he shall so report to the Court without stating 
the account between the parties.’’ (Appellant’s App. 

p. 28). 

The evidence before the Auditor showed that on July 6, 
1934, the appellant notified the appellee by letter that due 
to the slow progress of the work in the completion of the 
subcontract together with the overdrawing of the subcon¬ 
tractor’s account, it was necessary for the appellant to 
enjoy the rights reserved in Article 9 of the prime contract. 
(Appellant’s App. p. 32). 

Appellant testified that the defendant had breached the 
contract when the letter of July 6, 1934, was written (Ap¬ 
pellant’s App. p. 56), and that approximately at that 
time the appellant took over the job and continued it from 
then on. 

• The appellant’s testimony further tended to support the 
appellant’s bill of particulars showing the various expendi¬ 
tures in completing the work under the subcontract, show- 
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mg various payments from the 7th day of April, 1934, to 
and in behalf of the appellee and expenditures after the I 
alleged breach of contract including payments to material 1 
claimants until the year 1936. (Appellant’s App. pp. 60 
to 97). I 

An employee of the Veterans Administration produced 
copy of a report showing the final statement of account 
between the Veterans Administration and appellant dated 
January 25, 1935, which was put in evidence. (Plaintiff’^ 
Exhibits T-V). ! 

On the 16th day of October, 1947, the Special Master 
filed his report, his findings of fact and conclusions of law 
(Appellant’s App. p. 26). The Special Master found that 
the breach of contract upon which the appellant relied was 
claimed by it to have been committed prior to July 6, 1934, 
and suit was instituted on April 29, 1938; that the three- 
year period of limitation applied and accordingly the 
action was barred by the statute when suit was brought. 

The appellant thereafter filed objections and exceptions 
to the report of the Special Master (Appellant’s App. p. 

41) and the appellee filed a motion to confirm and adopt 
the report of the Special Master (Appellant’s App. p. 40). 
The lower Court, upon consideration of the exceptions and 
motion to confirm, overruled the objections and adopted 
and confirmed the Auditor’s report (Appellant’s App. p. 

42) . Thereafter on the 5th day of February, 1948, the ap¬ 
pellee filed a motion to dismiss (Appellant’s App. p. 42) 
and on the 27th day of February, 1948, the Court entered 
a final judgment of dismissal (Appellant’s App. p. 43). 

The appellant contends that the Special Master erred in 
holding that the appellant’s cause of action was barred 
by the statute of limitations; that he erred in holding that 
the appellant’s cause of action accrued at the time of the 
breach of contract, about July 1934. Appellant claims that 
its cause of action for breach of the contract accrued upon 
the payment of the excess cost occasioned by the appellee’s 
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breach, pursuant to the terms of Article 9 of the prime 
contract, and that such excess cost having not been paid 
in full until within three years of the institution of the 
suit, the suit was in time. Appellant also contends that 
the appellant’s cause of action against appellee for recov¬ 
ery of the payments made under the Heard Act to appel¬ 
lee’s materi alm en, which payments were clearly within 
three years before the bringing of the action, would not 
have been barred, even had the action for the additional 
costs of completing the work been barred. While it is 
alleged that some of the claims under the Heard Act were 
based upon extensions of credit directly to the appellant, 
some were based upon contracts made with the appellee. 

STATtJTES INVOLVED. 

Title 12, Section 201, District of Columbia Code (1940); 
Act of March 3, 1901, 31 Stat. 1389, Ch. 854, Sec. 1265; 
June 30, 1902, 32 Stat. 542, Ch. 1329 (Statute of Limita¬ 
tions). 

Act of August 13, 1894 (28 Stat. 278, c. 280, as amended 
by Act of February 24, 1905 (33 Stat. 811, c. 778) and by 
Act of March 3, 1911 (36 Stat. 1167, c. 231) 40 U. S. C. A., 
Par. 270 (Heard Act). 

Statement of Points Upon Which Appellant 
Intends to Rely. 

L The Court erred in dismissing the action on the 
ground that it was barred by the statute of limitations. 

2. The Court erred in not sustaining objections to the 
report of the Special Master and in adopting and confirm¬ 
ing said report. 

3. The Special Master in his report which was adopted 
by the Court erred in the application of the statute of 
limitations. 

4. The Special Master made no distinction between the 
claim for damages for breach of contract and moneys ex¬ 
pended by the plaintiff under the Heard Act. 
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SUMMARY OF ARGUMENT. 

The dismissal of the appellant’s case was based upon 
the holding of the Special Master that the appellant’s cause! 
of action accrued on the date of the breach of contract in 
July, 1934, and that this suit not having been instituted; 
until April, 1938, more than three years elapsed since thd 
accrual of appellant’s cause of action and the institution 
of suit and that the same was therefore barred. 

The contract in this case provided the remedy of the 
appellant in the event of breach of contract by the appellee, 
That remedy was the taking over of the performance of 
the work by the appellant and the completion of the same, 
in which event the appellee would be liable to the appellant 
for any excess cost occasioned the appellant thereby. It is 
obvious that the Special Master under the circumstance^ 
erred in holding that the date of breach of the contract 
was the time that the appellant’s cause of action accrued, 
as the appellant’s cause of action could not have accrued 
under the terms of the contract until the payment of the 
excess cost occasioned by the breach. 

No distinction was made by the Special Master in his 
report between the excess cost occasioned by the breach 
and the sums which the appellant was required to pay to 
materialmen under the Heard Act Payments were being 
made for the cost of completion by the appellant to 
August, 1935, and other payments were made on account 
of the cost of completion during 1936 when the material- 
man suit in Virginia was settled. At said time the amount 
of the excess cost was ascertained and paid and appellant’s 
cause of action for the excess cost accrued. Payments 
which the appellant was required to make to appellee’s 
materialmen who had brought suit against appellant and 
its surety were made during the year 1936 and appellant’s 
action for recovery of payments so made did not accrue 
until the time of such payments. 

Respecting the Heard Act payments appellant’s liability 
was secondary in the case of materials procured by the 
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subcontractor and np to the time that the appellant was 
required to pay such materialmen the appellee might have 
discharged his obligation to said materialmen by payment 
so that appellant could not have had a cause of action to 
recover the amounts which it paid under the Heard Act 
until payments were in fact made. 

The appellant would have had no cause of action to re¬ 
cover the excess cost occasioned by the appellee’s breach 
until the payment of such cost. The term cost implies 
money expended. 

It is submitted that the contract in this case having pro¬ 
vided the remedy in the event of breach of the contract, 
and that remedy being liability for the excess cost occa¬ 
sioned by the breach, the general rule of law that a cause 
of action for breach of contract accrues at the time of 
breach does not apply, but the cause of action for the excess 
cost accrued upon the complete payment of such excess 
cost and the cause of action to recover the money paid 
in behalf of the appellee due to appellant’s liability under 
the Heard Act, accrued at the time of the payments there¬ 
under. 

Both of these events occurred within three years prior 
to the institution of suit and appellant’s cause of action 
was not barred by the Statute of Limitations. 

ARGUMENT. 

The appellant contends that the Special Master erred in 
holding that the appellant’s cause of action was barred by 
the Statute of Limitations. It is clear from his report that 
he held that the appellant’s cause of action accrued at the 
time of breach of the contract. Appellant contends that 
its cause of action against the appellee for recovery of 
the excess cost of completing the work after the appellee’s 
default, accrued when the appellant completed payment for 
the excess cost, and that insofar as the appellant’s claim 
represents demand by him for reimbursement of payments 
by him to materialmen and laborers under the Heard Act 
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and appellant’s bond filed pursuant thereto, appellant’s 
cause of action against appellee accrued upon the payment 
of such claims. As these two events occurred within three 
years prior to April 29, 1938, the date of the filing of this 
suit, it was error for the lower Court to have confirmed 
the Master’s report and to have entered a judgment of 
dismissal of appellant’s action by reason of such confir¬ 
mation. 

Is Contract One of Indemnity? 

At the hearing before the Special Master, he asked coun¬ 
sel for both parties if the contract in suit was an indemnity 
contract (Appellant’s App. p. 34). Counsel for both 
parties agreed that it was. If that position is correct the 
cause of action accrued at the time of payment of the loss 
indemnified and not at the time of the accrual of the lia¬ 
bility therefor. 

Is the contract in suit an indemnity contract? An in¬ 
demnity contract is defined as the obligation or duty rest¬ 
ing on one person to make good any loss or damage another 
has incurred or may incur by acting at his request or for 
his benefit. 31 Corpus Juris 419, Par. 1. 

By the subcontract the appellee agreed that in the event 
of breach on his part, the appellant should have the rights 
reserved to the owner (government) under Article 9 of the 
prime contract. Article 9 of the prime contract provided 
that if the contractor refused or failed to prosecute the 
work or any separable part thereof, with such diligence as 
would insure its completion within the time specified in 
Article 1, or any extension thereof, or failed to complete 
the said work within such time, the Government (Prime 
Contractor) might by written notice to the Contractor 
(Subcontractor) terminate his right to proceed with the 
work or such part of the work as to which there had been 
delay. In such event the Government (Prime Contractor) 
might take over the work and prosecute the same to Com¬ 
pletion, by contract or otherwise, and the contractor (Sub- 


I 
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contractor) and his sureties should be liable to the Gov¬ 
ernment (Prime Contractor) for any excess cost occasioned 
the Government (Prime Contractor) thereby (Appellant’s 
App. p. 104). 

By paragraph 6 of the subcontract it was provided that 
any damages arising from the execution of the said con¬ 
tract were to be furnished and replaced by the subcontrac¬ 
tor (Appellant’s App. p. 106). 

Clearly the provision of Article 9 of the prime contract 
was a contract of indemnity. Under such circumstances 
the appellant’s cause of action accrued upon the ascertain¬ 
ment and payment of the excess cost occasioned by appel¬ 
lee’s breach. Said payments having been concluded within 
three years before April 29,1938, the date of institution of 
this suit, the appellant’s action was not barred. 

The obligation of the subcontractor was to be liable to 
the contractor for any excess cost occasioned the contrac¬ 
tor by the breach. 

Appellant’s cause of action for recovery of the excess 
cost occasioned by the breach accrued when those costs 
were ascertained and paid; mere liability on the part of 
the contractor therefor being not sufficient. 

See following authorities: 

Mission Marble Works v. Robisson Tile & Marble 
Co., 20 Fed. (2) 14 (p. 17). 

“ 4 an indemnitee’ must prove actual payment, or that 
which the law considers the equivalent of actual pay¬ 
ment; a mere liability to pay not being sufficient.” 
14 R. C. L. 56. 

Poe v. Phila. Cas. Co., 84 A. 476, 479,118 Md. 347. 

“The difference between a contract of indemnity and 
a contract to pay a legal liability of another is that on 
a contract of indemnity an action cannot be brought 
and recovery had until the liability is discharged, while 
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upon the other the cause of action is complete when j 
the liability attaches.” j 

Imperial Refining Co. v. Kanotex Refining Co., 29 
Fed. (2d) 193. | 

i 

(Page 201) “Plaintiff in error contends that the cause j 
of action arose when it was compelled to pay the judg- I 
ment which the Fern Oil Company obtained, or at least 
not earlier than the date when the judgment was en- j 
tered, which was April 20, 1925. If this contention I 
prevails, the cause of action was not barred. 

We think the latter contention is the correct one. j 
The cause of action of the Imperial Company against 
the Kanotex Company, set out in the complaint, was 
not primarily for breach of contract nor for injury to j 
property rights, but was for reimbursement of moneys j 
which the Imperial Company had been compelled to ! 
pay or had become liable to pay because of the default 
of the Kanotex Company. As between the Imperial j 
Company and the Kanotex Company, as above stated,! 
the primary liability to perform the contract rested onj 
the Kanotex Company. The liability of the Imperial 
Company was secondary. The latter company having 
been forced to respond in damages for the breach of 
the contract, it could recover from the Kanotex Com¬ 
pany on the broad equitable principles of indebtitatus 
assumpsit, the amount so paid. The right to sue for 
this reimbursement did not arise until the payment ha<J 
been made by the Imperial Company or at least not 
until the liability of that company to pay the money 
had been determined by entry of judgment agai nst it.” 

Christianssand Shipping Co. v. Marshall, 22 Fed. 
(2d) 192. 

j 

(Page 194, Par. 3) “There is a distinction between 
cases in which one pays for another on a promise of 
reimbursement, expressed or implied, and cases in 
which the payer succeeds to the rights of the one to 
whom the money is paid. In the first class of cases, 
the right of action arises upon payment; in the other, 
it begins with the contract to pay.” 

American Indemnity Co. v. Peak, 123 Kans. 502, 505, 
255 P. 975. j 
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In this case surety executed a maintenance bond guaran¬ 
teeing certain paving. Defendants agreed to indemnify 
surety. Surety was required to pay judgment in favor of 
the city due to defects in paving. The Court said: 

(Page 977, Par. (1)) “In support of the contention 
that the action was barred by the Statute of Limita¬ 
tions, the defendants say that the paving was com¬ 
pleted Thanksgiving Day in November 1916; that the 
city made no demands for repairs under the bond until 
December 8, 1921, more than five years after comple¬ 
tion of the work. The petition alleged, and there was 
evidence in support of the allegation, that the paving 
began to crack within 18 months after it was com¬ 
pleted, and continued to grow worse until, with some 
exceptions, the entire pavement had become useless 
within five years after its completion. The city made 
due demand upon the plaintiff within time to compel 
compliance with the provisions of the bond. Plaintiff’s 
cause of action against the defendants accrued when 
it paid the judgment in favor of the city, April 21, 
1924.” 

Leal v. American Bonding Co. of Baltimore , 159 Fed. 

(2d) 782. 


'This was a suit for reimbursement of a loss paid by a 
surety company. The suit was on an agreement to indem¬ 
nify the bonding company. The Court said: 

(Page 783) “Here, the contracts provided expressly 
for indemnity ‘against all loss.’ They authorized the 
bonding company ‘to adjust, settle or compromise any 
claim, demand, suit or judgment upon said bond or 
bonds’. They further provided that the liability of the 
indemnitor should ‘extend to, and include, the full 
amount of any and all sums paid by the company in 
settlement or compromise of any claims, demands, 
suits, and judgments upon said bond • • * on good 
faith’ and that in the event of any such payment, settle¬ 
ment, or compromise in good faith, an itemized state¬ 
ment thereof sworn to by any officer of the bonding 
company, or other evidence of such payment, settle- 


i 
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ment, or compromise should be prima facie evidence 
of the fact and extent of the liability of Leal. These 
provisions seem to us to clearly indicate an intention 
to provide for indemnity against loss. They deal with 
and contemplate indemnity, not when liability on the 
part of the bonding company had arisen, but after dis¬ 
charge of that liability by payment /’ 

It is clear from the language of the contract in the case 
at bar that the parties intended that the appellee reimburse 
appellant for the excess cost which appellant was required 
to pay. 

The general rule is that a cause of action for breach of 
contract accrues at the time of breach. This is the rule qf 
law which the Special Master followed. However, in this 
case the contract itself provided the remedy for breach, 
that is, that the sub-contractor should be liable to the con¬ 
tractor for the excess cost occasioned by the subcontractor’s 
breach. Obviously the amount of the excess cost could not 
be determined until the work was completed and the excess 
cost ascertained and paid. 

Please note following authority: 

Missouri, Kansas & Texas RR. Co. v. American 
Surety Co 291 Mo. 92, 112, 236 S.W. 657. 

(Page 112 and 113) “While it is practically conceded 
by all of the authorities that in cases of breach of con¬ 
tract the Statute of Limitations begins to run against 
the right of the person damaged to recover, from the 
time of the breach, and not from the time actual dam¬ 
ages are sustained in consequence thereof, however, in 
case the contract broken is one of indemnification 
against loss or damage, the general rule is that the 
cause of action accrues and the Statute of Limitations 
begins to run at the time the damage occurs.” j 

Appellant’s cause of action for recovery of moneys paid 
to materialmen and laborers who sued appellant on his bond 
given the Government under the Heard Act did not accrue 
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until the contractor was compelled to pay such claims. 
These claims were settled during the year 1936, and were 
not barred when this suit was filed on April 29, 1948. 

Authorities Cited by Special Master. 

The Special Master in his report cited four cases as au¬ 
thority for his conclusion of law (Appellants App. p. 38). 
An examination of those cases show that they are not au¬ 
thority for his conclusion that this case is barred by the 
Statute of Limitations. 

The first of the cases cited by the Special Master is the 
case of Wilcox v. Plummer, 4 Pet. 172, 7 L. Ed. 821. This 
was a suit against an attorney for negligence. In a suit 
against an endorser the attorney committed a fatal error by 
a misnomer of the plaintiffs, resulting in a judgment of non¬ 
suit against plaintiffs. The question was whether the stat¬ 
ute of limitations ran from the time of the committing of 
the error when the action accrued or from the time when 
the damages developed or became complete. The Court 
held that the cause of action accrued when the act of negli¬ 
gence occurred. 

The second case cited by him. Wicker v. Hoppock, 6 Wall. 
94, 18 L. Ed. 752, was a suit for damages for breach of an 
agreement to bid the amount of a judgment for certain 
property on sale under execution. The case involved first 
the validity of such agreement, and second the measure of 
damages. The Court held this was a contract to pay and 
compared it with the rule for damages under an indemnity 
contract. This case is not in point. 

The case of Mills v. Allen, 133 U. S. 423, 38 L. Ed. 717, 
cited by the Special Master, was a suit by Mills against the 
administrator of one Dow on a contract under which Dow 
and another agreed with the plaintiff Mills to purchase 
Mills’ contract with a railroad company for the construction 
of a railroad, and to pay certain subcontractors of Mills the 
amounts of indebtedness of Mills to them at the time of the 
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assignment and sale of the contract. Dow did not pay the 
full consideration and did not pay one of the subcontractors 
after demand had been made. Plaintiff claimed the bah 
ance of the purchase price and the amount due the sub¬ 
contractor, which Dpw by his contract agreed but failed to 
pay. The contract between Mills and Dow also provided 
that the defendants were to assume the contract between 
the plaintiff and the railroad company and that the de¬ 
fendants would well and truly save the plaintiff harmless 
from any and all liability by reason of his contracts with 
the subcontractors, and any claim by reason of said con¬ 
tract. The portion of the contract on which suit was 
brought was essentially a contract to pay the debt of an¬ 
other. The Court held that the agreement was broken by- 
failure to pay the subcontractor to whom the plaintiff was 
liable and it was not necessary to a breach for the plaintiff 
to show that he had first paid those parties. 

The case of Johnson v. Rusk , cited by the Special Master, 
137 U. S. 300, 34 L. Ed. 683, was an action for breach of an 
agreement by one partner upon dissolution to pay all of the 
debts and liabilities of the former partnership. Johnson 
claimed a breach of the agreement in that a suit had been 
instituted against him for one of the debts. It appeared 
that the son of the remaining partner who agreed to pay 
the debts had a claim against the partnership and prefer¬ 
ring not to sue his father, brought suit against the retiring 
partner and secured a judgment with costs, and that John¬ 
son, the retiring partner, paid $1,000.00 in satisfaction pi 
the judgment by giving two notes with endorsers. The 
Court held that the contract was breached prior to the re¬ 
covery of judgment against the retiring partner and that 
the action was barred by the Tennessee statute of limita¬ 
tions. The Court held that the agreement to pay all the 
debts and liabilities and save Johnson harmless was broken 
by a failure to pay the parties to whom the firms were liable 
and it was not necessary to a breach that Johnson should 
show that he had first paid those parties. The Court stated 
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that it was not an agreement merely to indemnify Johnson 

from damage but to assume the indebtedness and discharge 

him from liability. 

•> 

Neither of the last mentioned cases are in point with the 
case at bar. In these two cases there were direct contracts 
to pay certain debts and the failure to pay created the 
breach of contract. In the case at bar the agreement was 
to become liable to the contractor for the excess cost oc¬ 
casioned by the contractor having to complete the breached 
construction contract. In the case of the breach of the 
agreement to pay the cause of action accrued at the time of 
the breach. In the case at bar, which is in effect a contract 
of indemnity and for reimbursement, the cause of action 
accrued when the appellant had ascertained and paid the 
excess cost for completing the work. 

Cost of Completion Defined 

What is the meaning of the word “cost” as used in Ar¬ 
ticle 9 of the contract? The word “cost” is defined by 
Bouviers Law Dictionary as follows: 

“The cost of an article purchased for exportation is 
the price paid, with all incidental charges paid at the 
place of exportation. Woodwin v. U. S. 2 Wash. C. C. 
493, Fed. Cas. No. 5,554. Cost price is that actually 
paid for goods. Buck v. Burk, 18 N. Y. 337.” (Italics 
supplied.) 

Section 132 of Highway Law of the State of New York, 
Chapter 30 of the Laws of 1909, (quoted in Gross and Sons 
v. State of New York (infra), provides that after cancel¬ 
lation of the contract: 

“any excess in the cost of completing the contract be¬ 
yond the price for which it was originally awarded 
shall be charged to and paid by the contractor failing to 
perform the work.” 

In the case of Gross & Sons v. State of New York, 214 Ap- 
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pellate Div. 386, 212 N. Y. S. 222, the contract pursuant to 
that Act provided: 

j 

“and any excess in the cost of completing the contract | 
between the price for which it was originally awarded j 
shall be charged to and paid by the contractor failing! 
to perform the work.’’ 

\ 

The Court held (page 390): | 

“The word ‘cost’ both in the Statute and in the con¬ 
tract must mean expediture (cases cited). Proof is 
lacking as to the amount of the expenditure except in¬ 
sofar as the Dale contract itself may constitute evi¬ 
dence on this point. * * *” | 

(Page 391) “The State has failed to establish its coun¬ 
terclaim for the reason that it has failed to prove whati 
sum it expended in carrying on or completing the 
work.” (Italics supplied.) 

i 

In the case of Clark v. Fleischmann Vehicle Co., 187 N. Yl 
S. 807, the Court said: 

(Page 813) (5) “The question now arises what is the 
cost of completion of the work? The expression ‘cost 
of completion’ means the amount necessarily expended 
in completing the work, provided that the same is fair 
and reasonable.” National Contracting Co. v. Hudson 
River Water Power Co. 118 App. Div. 665, 103 N. Y. 
Supp. 641, Reversed on another point 192 N. Y. 209|, 
84 N.E. 965; Powers v. City of Yonkers, 114 N. Y. 145, 
21 N.E. 132; Roy Mechanics Lien (Enlarged Ed. 1916, 
Page 215). 

j 

The word “expend” is defined by Webster as 
“To pay out or disburse money.” 

I 

It follows that the excess cost occasioned the appellant 
means cost actually expended. The appellant’s claim 
against the appellee by reason of his breach did not accrue 
until the excess cost was ascertained and paid. The excess 
cost was not completely paid until 1936 and this suit was 


j 

i 

i 

i 

i 
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instituted April 29, 1938. Therefore, appellant’s cause of 
action for the excess cost was not barred by the Statute of 
Limitations. 

Former Appeal 

The record shows that three suits were filed for the re¬ 
covery of appellant’s claim and ordered consolidated for 
trial. These cases were Law No. 89,312 filed September 1, 
1937, this suit and Law No. 90,123 on April 29,1938. Appel¬ 
lant, after the filing of a motion to require it to elect which 
suit to proceed on, elected to proceed under this suit and 
therefore was required to dismiss suits numbered 89,312 
and 90,123. The first of these suits was before this Court 
several years ago, Herfurth v. Acker , 71 U. S. App. 241,110 
Fed. (2) 241. 

That was a special appeal by appellee herein from an 
order denying a motion of the appellee to dismiss the action. 
Appellant had been in doubt whether the subcontract exe¬ 
cuted by B. R. Acker was undertaken by Acker as an indi¬ 
vidual, or by him and another, or by him and two others as 
partners. The first count named Acker individually, the 
second named him and one Guerrieri as partners, and the 
third named him, Guerrieri and one Cohen as partners. 
Motions were made to strike the declaration and each count 
thereof. Motions were sustained and the appellant herein 
had the right to amend. Counsel for Acker stipulated 
orally for an extension of time for this appellant to plead. 
On April 29,1938, appellant herein filed a praecipe entering 
the first and second counts of the declaration withdrawn. 
It will be noted that that was the day the appellant herein 
filed this new suit naming Acker alone and which it subse¬ 
quently elected to proceed on. The appellant undoubtedly 
filed this new suit to clarify and simplify the proceedings. 
The appellee herein moved to require the appellant herein 
to elect as to which of three suits it would go to trial on, 
which resulted in the dismissal of the original suit and Law 
No. 90,123. 
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The appellant could have amended and did amend the 
original suit. In fact this Court held that the filing of 
praecipe by the appellant herein in that suit on April 29, 
1938, withdrawing two counts was a sufficient pleading over 
and an election that the third count remain. Under the 
Special Master’s ruling holding that the cause of action 
accrued in July 1934 when the contract was breached, the 
first case would have been barred. 

In its opinion in that case, rendered December 26, 1939, 
this Court said: |. 

“When to this is added the fact that the statute of 
limitations has run against the cause of action since 
the expiration of the January, 1938, term of the Dis¬ 
trict Court, the substantive reason underlying the pro¬ 
cedural contention becomes apparent.” 

The January Term of Court ended when the April Term 
began on April 4, 1938. This suit was instituted on April 
29,1938, a matter of twenty-five days after the expiration 
of the January Term, on the same day appellant dismissed 
the other two suits. This Court in said opinion did not say 
how soon after the January Term the cause would be barred 
by the Statute of Limitations but under the facts and cir¬ 
cumstances of this case the opinion of this Court wotild 
necessarily have been based upon the view contended for 
by the appellant herein, as that suit was filed more than 
three years after the date of the breach. The Special Mas¬ 
ter therefore was in error in holding that the cause of action 
accrued in July 1934, at the time of the breach. 

I 

Claims Under Heard Act. 

The portion of the appellants claim for reimbursement 
of moneys paid to materialmen for materials purchased by 
the appellee as subcontractor, and for which the liability of 
the appellant was secondary, did not accrue until the appel¬ 
lant paid the claimants. Claims that were settled for less 
than the full amount demanded lessened the liability of the 


i 
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appellee to the appellant. The evidence shows that in mak¬ 
ing settlements appellant was able to settle for amounts 
slightly less than the full amounts claimed. As in the case 
of any other secondary liability the person secondarily 
liable, as the appellant here, might always anticipate the 
possibility that the person primarily liable would discharge 
the debt before he would be required to pay it. His cause 
of action against the party primarily liable would not ac¬ 
crue until he was required to pay the debt. The record 
shows that suit was instituted against the appellant and his 
surety in the District Court in Richmond, Virginia, and that 
a number of materialmen intervened as is permitted under 
the Statute (Plaintiff’s Exhibit L). These material credi¬ 
tors under the statute could not bring suit until the expira¬ 
tion of six months after final settlement under the principal 
contract not more than one year thereafter. The appellant 
settled the claims of the plaintiff and the intervening ma¬ 
terialmen during the year 1936 and appellant’s cause of 
action did not accrue until that time. From the evidence 
it is not certain whether one or more of these claims were 
based upon alleged extensions of credit to appellant or ap¬ 
pellee. If any of said claims were for materials bought by 
appellant, then the amount of the excess cost occasioned by 
the breach would not have accrued until such payments. 

The evidence showed that some of the claimants in the 
suit under the Heard Act filed in Richmond (Plaintiff’s 
Exh. L) claimed under the bond by reason of alleged con¬ 
tracts direct with the appellant and others claimed because 
of contracts for supplying material to the appellee. The 
statement of the Richmond Sand and Gravel Company (De¬ 
fendant’s Exh. 7) shows that certain materials were or¬ 
dered by the appellee and certain by the appellant and that 
both had made payments to the said company. The Stand¬ 
ard Oil Company by its statement (Defendant Exh. 8) 
showed the account against the appellee. As to any of the 
material claims brought against the appellant in the suit in 
Richmond under the bond which were contracted by appel- 






lant, the settlement of said suits would be a part of the 
excess cost of completion and under the law the appellant’s 
cause of action for recovery of the excess cost did not accrue 
until such payments. j 

Impossibility of Determining Excess Cost Until 

Time of Payment. 

It will be recognized that in the performance of a sub¬ 
stantial construction job, especially where the prime con¬ 
tractor is required to take over the work of a subcontractor 
and complete it, there will be difficulty in getting all bills in 
promptly and straightening out and adjusting accounts so 
that until the financial accounts are straightened out, ad¬ 
justments made and all bills are paid the excess cost would 
not be ascertained and the cause of action for recovery of 
the excess cost would not accrue until such time. 

The evidence showed that after the time of the comple¬ 
tion of the job in November 1934, the appellant rendered 
to the appellee statements designed to show his indebted¬ 
ness to the appellant for the items claimed in this suit. 
The statement rendered in January 1935 was for $16,522,29 
(Defendant’s Exh. 6); the statement rendered in December 
1936, was for $15,484.61 (Plaintiff’s Exh. X), and yet when 
suit was filed the amount claimed was $14,511.39. This was 
explained by the appellant in his testimony that various 
adjustments had not been made and the statements wfere 
rendered from the information then available (Appellant’s 
App. p. 100), the net result being that when the excess cost 
was fully paid the amount due was less than the amount 
anticipated at the time those statements were rendered. 

As evidence of the impossibility of determining the 
amount of the excess cost until disputes are settled and ad¬ 
justments made and bills paid, it will be noted that in the 
last paragraph of the final statement of account between 
the Veterans Administration and the appellant (Plaintiff’s 
Exhibit V), it is provided as follows: 



“It is recommended that the work be accepted and 
that settlement under the contract on the above basis 
be approved, with the understanding that $1,828.50 
will be withheld from the unpaid balance of the con¬ 
tract, so that adjudication may be made of claims of 
laborers and mechanics that have been filed with the 
Veterans’ Administration.” 

This indicates that at the time of the final statement of 
account in January, 1935, between appellant and the Gov¬ 
ernment, the matter of claims of laborers and mechanics 
were still open to adjudication. The word adjudication in¬ 
dicates a dispute. As claims of laborers and mechanics 
would affect the cost, it is obvious that the excess cost could 
not be determined until such claims were adjudicated and 
settled. 

The evidence also shows that these were disputes over 
claims for materials alleged to have gone into the job (Ap¬ 
pellant’s App. pp. 97-98). Settlement of these claims also 
affected the amount of the excess cost. 

CONCLUSION. 

. It is therefore submitted that both appellant’s cause of 
action for the excess cost occasioned by the appellee’s 
breach and the appellee’s liability to the appellant for 
moneys paid to materialmen under the Heard Act for ma¬ 
terials purchased by the appellee accrued within three 
years prior to April 28,1938, the date of institution of this 
suit, and that the judgment of dismissal, based upon the 
holding of the Special Master that the case was barred by 
the Statute of Limitations, should be reversed and this case 
remanded to the lower Court for trial on its merits. 

Respectfully submitted, 

Lowby N. Coe, 

Attorney for Appellant. 
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Heard Act as Amended by Act of February 24, 1905 

(33 Stat. 811, c. 778) 

Be it enacted by the Senate and House of Representatives 
of the United States of America in Congress assembled , 
That the Act entitled “An Act for the protection of persons 
furnishing materials and labor for the construction of pub¬ 
lic works,” approved August thirteenth, eighteen hundred 
and ninety-four, is hereby amended so as to read as follows: 

“That hereafter any person or persons entering into a 
formal contract with the United States for the construction 
of any public building, or the prosecution and completion 
of any public work, or for repairs upon any public building 
or public work, shall be required, before commencing such 
work, to execute the usual penal bond, with good and suffi¬ 
cient sureties, with the additional obligation that such con¬ 
tractor or contractors shall promptly make payments to 
all persons supplying him or them with labor and materials 
in tiie prosecution of the work provided for in such contract; 
and any person, company, or corporation who has furnished 
labor or materials used in the construction or repair of any 
public building or public work, and payment for which has 
not been made, shall have the right to intervene and be 
made a party to any action instituted by the United States 
on the bond of the contractor, and to have their rights and 
claims adjudicated in such action and judgment rendered 
thereon, subject, however, to the priority of the claim and 
judgment of the United States. If the full amount of the 
liability of the surety on said bond is insufficient to pay the 
full amount of said claims and demands, then, after paying 
the full amount due to the United States, the remainder 
shall be distributed pro rata among said interveners. If 
no suit should be brought by the United States within six 
months from the completion and final settlement of said 
contract, then the person or persons supplying the contrac¬ 
tor with labor and materials shall, upon application there¬ 
for, and furnishing affidavit to the department under the 
direction of which said work has been prosecuted that labor 
or materials for the prosecution of such work has been sup- 
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plied by him or them, and payment for which has not been 
made, be furnished with a certified copy of said contract 
and bond, upon which he or they shall have a right of action, 
and shall be, and are hereby, authorized to bring suit in the 
name of the United States in the circuit court of the United 
States in the district in which said contract was to be per¬ 
formed and executed, irrespective of the amount in contro¬ 
versy in such suit, and not elsewhere, for his or their use 
and benefit, against said contractor and his sureties, and to 
prosecute the same to final judgment and execution: Pro¬ 
vided, That where suit is instituted by any of such creditors 
on the bond of the contractor it shall not be commenced 
until after the complete performance of said contract and 
final settlement thereof, and shall be commenced within one 

j 

year after the performance and final settlement of said con¬ 
tract, and not later: And provided further, That where suit 
is so instituted by a creditor or by creditors, only one action 
shall be brought, and any creditor may file his claim in such 
action and be made party thereto within one year from the 
completion of the work under said contract, and not later. 
If the recovery on the bond should be inadequate to pay the 
amounts found due to all of said creditors, judgment shall 
be given to each creditor pro rata of the amount of recovery. 
The surety on said bond may pay into court, for distribution 
among said claimants and creditors, the full amount of the 
sureties’ liability, to wit, the penalty named in the bond, 
less any amount which said surety may have had to pay to 
the United States by reason of the execution of said bond, 
and upon so doing the surety will be relieved from further 
liability: Provided, further, That in all suits instituted tin¬ 
der the provisions of this Act such personal notice of the 
pendency of such suits, informing them of their right to in¬ 
tervene as the court may order, shall be given to all known 
creditors, and in addition therto notice of publication in 
some newspaper of general circulation, published in the 
State or town where the contract is being performed, for 
at least three successive weeks, the last publication tb be 
at least three months before the time limited therefor.” 

Approved, February 24,1905. 


1 Piled Apr. 29, 1938. Charles E. Stewart, Clerk 

In the District Court op the United States 
for the District op Columbia 
Holding a Court of Law 
Law No. 90122 

H. Herfubth, Jr., Incorporated, a corporation. Half and 
0 Streets, Southeast, Washington, D. C., Plaintiff , 

v. 

Bertrand R. Acker, also known as B. R. Acker, 1517 Van 
Buren Street, Northwest, or 3207 Grace Street, North¬ 
west, Washington, D. C., Defendant. 

Declaration 

The plaintiff, H. Herfurth, Jr., Incorporated, a corpora¬ 
tion doing business in the District of Columbia, sues the 
defendant, Bertrand R. Acker, also known as B. R. Acker: 

For that heretofore, to wit, on the 5th day of February, 
1934, plaintiff H. Herfurth, Jr., Incorporated, a corpora¬ 
tion, entered into a written contract with The United 
States of America, which contract with annexed specifica¬ 
tions is now to the Court here shown, by the terms of which 
H. Herfurth, Jr., Incorporated, agreed to furnish all labor 
and materials, and perform all work required for construct¬ 
ing and finishing complete, at Veterans’ Administration 
Facility, Veterans’ Administration Home, Virginia, 1600 
lineal feet of reinforced concrete Sea Wall with headed 
wood piling, wood sheet piling, railing and other incidental 
work, for the consideration of Forty Five Thousand Two 
Hundred Eighty Two Dollars ($45,282.00) in strict 

2 accordance with the specifications, schedules, and 
drawings, all of which were made a part thereof and 

designated as follows: Specifications for Reinforced Con¬ 
crete Sea Wall for Veterans’ Administration Facility at 
Veterans’ Administration Home, Virginia, January 9,1934, 
and the schedules and drawings mentioned therein, Adden- 
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dmn No. 1 dated January 18,1934, as contemplated by Item 
I and Alternate (b) under Item I of the Contractor’s pro- j 
posal dated January 30,1934, and letter of acceptance dated j 
February 5, 1934; and for that said contract further pro- j 
vided that the work thereunder should be commenced 
within Ten (10) Calendar Days after date of receipt of 
notice to proceed, and should be completed within One 
Hundred Eighty (180) Calendar Days after date of notice j 
to proceed; and for that it was by Art. 9 of said contract, ! 
and the specifications thereto annexed, provided, among 
other things, that in the event of the failure of plaintiff EL j 
Herfurth, Jr., Incorporated, to complete said work within | 
the time limited as aforesaid, that plaintiff would pay to j 
the United States of America, by way of liquidated and | 
ascertained damages and not as a penalty, at the rate of ! 
Twenty-Five Dollars ($25.00) per calendar day for each | 
calendar day beyond the date for completion as designated j 
as aforesaid. And for that plaintiff H. Herfurth, Jr., In¬ 
corporated, was thereafter duly notified to proceed with 
said work by the contracting officer in charge thereof by a j 
notice received by plaintiff on, to wit, the 25th day of Feb¬ 
ruary, 1934. 

And for that said work thus contracted for being a public j 
work within the meaning of the Act of Congress of August j 
13, 1894 (28 Stat. 278, c. 280), as amended by the Acts of j 
February 24, 1905 (33 Stat. 811, c. 778) and March 3,1911 j 
(36 Stat. 1167, c. 231, Sec. 291), commonly known as the j 
Heard Law (U. S. C. A., Tit 40, Sec. 270), The United! 
States of America required plaintiff H. Herfurth, Jr., 
Incorporated, to give bond as required by law; and for that! 

on, to wit, the 7th day of February, 1934, H. Her-: 

3 furth, Jr., Incorporated, as principal, and one United 
States Fidelity & Guaranty Company, a corporation, 
as surety, by their certain writing obligatory, signed 
by them and sealed with their seals and delivered, which 
bond is now to the Court here shown acknowledged them¬ 
selves to be held and firmly bound unto The United States 








of America in the penal sum of Twenty Three Thousand 
Dollars ($23,000.00) lawful money of the United States, 
for the payment of which sum well and truly to be made, 
plaintiff H. Herfurth, Jr., Incorporated, and said United 
States Fidelity & Guaranty Company did bind themselves, 
their heirs, executors, administrators, and successors, 
jointly and severally, firmly by said presents. And for that 
a condition was annexed to the said writing obligatory as 
follows, to wit: 

“The Condition of this Obligation is such, that 
whereas the principal entered into a certain contract, 
hereto attached, with the Government, dated February 
5, 1934, for constructing and finishing complete, at 
] Veterans’ Administration Facility, Veterans’ Admin- 
' istration Home, "Virginia, 1600 lineal feet of reinforced 
concrete sea wall with headed wood piling, wood sheet 
piling, railing, and other incidental work. 

“Now Therefore, If the principal shall well and truly 
perform and fulfill all the undertakings, covenants, 
terms, conditions, and agreements of said contract dur¬ 
ing the original term of said contract and any exten¬ 
sions thereof that may be granted by the Government, 
with or without notice to the surety, and during the life 
of any guaranty required under the contract, and shall 
also well and truly perform and fulfill all the under¬ 
takings, covenants, terms, and conditions and agree¬ 
ments of any and all duly authorized modifications of 
said contract that may hereafter be made, notice of 
which modifications to the surety being hereby waived, 
and if said contract is for the construction or repair of 
a public building or a public work within the meaning 
of the act of August 13, 1894, as amended by act of 
February 25,1905, shall promptly make payment to all 
persons supplying the principal with labor and mate¬ 
rials in the prosecution of the work provided for in said 
contract, and any such authorized extension or modifi¬ 
cation thereof, then, this obligation to be void; other¬ 
wise to remain in full force and virtue.” 

And for that thereafter by Change Order “A”, duly 
issued by The United States of America on, to wit, Septem- 
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ber 8,1934, said contract price was increased, in accordance 
with Article 3 of the general provisions of said Con- 
4 tract, in the snm of, to wit. Two Thousand Six Hun¬ 
dred Seven Dollars and Sixty Cents ($2,607.60) in 
consideration of the agreement of plaintiff to drive 4,346 
net total additional lineal feet of headed wood piling @ $.60 
per lin. ft, in accordance with Article 2(f), page 2CA-1 of 
the contract specifications, for which no change in time for 
completion was allowed and for that thereafter by Change 
Order “B”, duly issued by The United States of America 
on, to wit, September 13,1934, said contract price was fur¬ 
ther increased, in accordance with Article 3 of the general 
provisions of the contract, in the additional sum of, to wit, 
Two Thousand Forty One Dollars ($2,041.00) in considera¬ 
tion of the agreement of plaintiff for cutting off and remov¬ 
ing 660 old piles, removing 1600 lin. ft. old sheet piling, knd 
pumping water in the removal thereof at specified prices in 
said Change Order “B” set forth, upon which said change 
order an additional time of Forty (40) days was thereby 
granted and for that thereafter by Change Order “C”, inly 
issued by The United States of America on, to wit, Novem¬ 
ber 12,1934, said contract price was still further increased, 
in accordance with Article 3 of the general provisions of 
said contract, in the additional sum of, to wit, Nine Hundred 
Three Dollars and Seventy Five Cents ($903.75) in con¬ 
sideration of the agreement of plaintiff to furnish addi¬ 
tional concrete and to perform additional excavation, at 
specified prices in said Change Order “C” set forth, upon 
which said change order an additional time of Ten (10) days 
was thereby granted. 

And for that by reason of the premises, the total contract 
price of the work to be performed under said contract, and 
the said bond, was the aggregate sum of, to wit, Fifty 
Thousand Eight Hundred Thirty Four Dollars and Thirty 
Five Cents ($50,834.35); and the total time allowed for the 
construction and completion of said public work was Two 
Hundred Thirty (230) Calendar Days, which expired on, 
to wit, October 13, 1934. ! 


I 
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And for that prior to, on, and during the times as here¬ 
inafter set forth, defendant Bertrand R. Acker was 
5 engaged in engineering and contracting business in 
the District of Columbia and the State of Virginia 
and elsewhere. And for that by a Subcontract Agreement 
in writing, a photostatic copy of which is hereto annexed 
and made a part hereof as if herein set forth, dated, to wit, 
the 12th day of March, 1934, made by and between defend¬ 
ant Betrand R. Acker, under the signature of B. R. Acker, 
therein called the Subcontractor, and plaintiff H. Herfurth, 
Jr., Incorporated, therein called the Contractor, said de¬ 
fendant as a Subcontractor and plaintiff as Contractor, for 
the considerations in said Subcontract named, and the sum 
of, to wit, Twenty Two Thousand Six Hundred Twenty 
Dollars ($22,620.00) payable in current funds, subject to 
additions and deductions for changes as might be agreed 
upon, to be paid by plaintiff H. Herfurth, Jr., Incorporated, 
to defendant Bertrand R. Acker therefor, did agree that 
said Subcontractor should furnish all material and perform 
all work as described in Section 2 of said Subcontract for 
said Reinforced Concrete Sea Wall for said Veterans’ 
Administration Facility, at said Veterans’ Administration 
Home, Virginia, in accordance with the General Conditions 
of said contract between The United States of America and 
plaintiff H. Herfurth, Jr., Incorporated, and in accordance 
with the Drawings and Specifications therefor prepared by 
the Veterans’ Administration, Construction Service, all of 
which General Conditions, Drawings and Specifications 
signed by the parties thereto or identified by said Veterans’ 
Administration, Construction Service, formed a part of 
said General Contract between plaintiff H. Herfurth, Jr., 
Incorporated, and The United States of America, and were 
thereby made a part of said Subcontract. And for that by 
Section 2 of said Subcontract it was further agreed that 
the materials to be furnished and work to be done by the 
defendant was to furnish all labor, equipment, tools and 
materials, except as otherwise noted, for the entire comple- 
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tion of said Sea Wall at Hampton, Virginia, in ac- 
6 cordance with the plans and specifications dated Jan¬ 
uary 9,1934, as required by the Base Bid and Alter¬ 
nate B of said contract between The United States of Amer¬ 
ica and H. Herfurth, Jr., Incorporated, the Contractor, and 
further that the materials to be furnished by plaintiff H. 
Herfurth, Jr., Incorporated, Contractor, were Piles, Sheet 
Piling, Spikes for Sheet Piling, and labor and equipment 
for driving Piles and Sheet Piling, the defendant Bertrand 
R. Acker, as Subcontractor, agreeing to furnish all labor 
for assembling and distributing and making ready the 
Sheet Piling for driving under another subcontract And 
for that by Section 3 of said Subcontract, defendant Ber¬ 
trand R. Acker further agreed to proceed with said work 
within four (4) days notice by plaintiff, the Contractor, 
said work to be done expeditiously and promptly, and 
progress to be satisfactory to said Veterans’ Administra¬ 
tion, Construction Service, and further agreed that in the 
event that defendant Bertrand R. Acker, Subcontractor, 
should cause delay to the work by failure to make satisfac¬ 
tory progress, H. Herfurth, Jr., Incorporated, the Con¬ 
tractor, should have all the rights reserved to The United 
States of America in Article 9 of said General Contract 
between H. Herfurth, Jr., Incorporated, and The United 
States of America. And for that plaintiff H. Herfurth, Jr., 
Incorporated, Contractor, and defendant Bertrand R. 
Acker, Subcontractor, further agreed by Section 5 of said 
Subcontract to be bound by the terms of said General Con¬ 
tract, the General Conditions, Drawings and Specifications 
as far as applicable to said Subcontract, and further agreed 
that said defendant was to be bound to the plaintiff by the 
terms of said General Contract, Conditions, Drawings and 
Specifications, and to assume toward plaintiff H. Herfurth, 
Jr., Incorporated, Contractor, all the obligations and re¬ 
sponsibilities that said Contractor by said instruments as¬ 
sumed toward The United States of America. And for 
that it was further agreed between plaintiff and de- 

i 

i 

i 
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7 fendant by Section 6 of said Subcontract that any 
damages arising from the execution of said subcon¬ 
tract was to be furnished and replaced by defendant Ber¬ 
trand R. Acker, Subcontractor. 

And for that by their letter of agreement dated, to wit, 
March 10, 1934, plaintiff H. Herfurth, Jr., Incorporated, 
through District Salvage Company, agreed to furnish to 
defendant Bertrand R. Acker, for use on said Concrete Sea 
Wall project, Hampton, Virginia, all labor and paint to put 
in place the pipe railing as required for said project in ac¬ 
cordance with the plans and specifications therefor, for 
which a deduction of, to wit. Two Hundred Dollars 
($200.00) was to be made from the amount payable under 
said Subcontract, all as more fully appears in the Bill of 
Particulars hereto annexed and made a part hereof as if 
herein set forth; and for that by another letter of agreement 
dated, to wit, March 12, 1934, plaintiff H. Herfurth, Jr., 
Incorporated, further agreed to furnish to defendant Ber¬ 
trand R. Acker the Admix and Waterproofing, f.o.b. cars 
Hampton, Virginia, as required for said Concrete Sea Wall 
in accordance with the plans and specifications, for which 
said materials an additional deduction of, to wit, Eight 
Hundred Dollars ($800.00) was to be made from the amount 
payable under said Subcontract, all as more fully appears 
in said Bill of Particulars hereto annexed. And for that 
thereafter, under said Change Order “ B ’ duly issued by 
The United States of America on, to wit, September 13, 
1934, as aforesaid, said subcontract price was increased, in 
consideration of the agreement of defendant Bertrand R. 
Acker to remove the 1600 lin. ft. of old sheet piling, and 
pump water in the removal thereof, as in said Change Order 
“B” provided, in the amounts of, to wit, Four Hundred 
Dollars ($400.00) and Seven Hundred Fifty Dollars 
($750.00), respectively, less a 20 per centum deduction 
therefrom for the plaintiff’s overhead and profit, as more 
fully appears in said Bill of Particulars hereto annexed and 
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I 

for that thereafter, under said Change Order “C”! 
8 duly issued by The United States of America on, to 
wit, November 12, 1934, as aforesaid, said sub¬ 
contract price was further increased, in consideration of 
the agreement of defendant Bertrand R. Acker to furnish 
additional concrete and to perform additional excavation 
as in said Change Order “C” provided, in the amounts of 
Seven Hundred Eighty Three Dollars and Twenty Five 
Cents ($783.25) and One Hundred Twenty Dollars and 
Fifty Cents ($120.50), respectively, less a 20 per centum 
deduction therefrom for the plaintiff’s overhead and profit^ 
as more fully appears in said Bill of Particulars hereto' 
annexed. And for that by reason of the premises, the net 
aggregate amount of the subcontract price for said ma¬ 
terials and labor to be furnished and performed by defends 
ant Bertrand R. Acker as aforesaid was in the sum of, t6 
wit, Twenty Three Thousand Two Hundred Sixty Three 
Dollars ($23,263.00). And for that defendant Bertrand R. 
Acker entered upon the performance of said work to be 
done and materials to be furnished and supplied under his 
Subcontract as aforesaid. j 

But defendant breached his said Subcontract, and failed 
to perform and comply with the terms, provisions and con¬ 
ditions thereof for that defendant did not furnish all labor, 
equipment, tools and materials, as in said Subcontract re¬ 
quired, for the entire completion of said Reinforced Con¬ 
crete Sea Wall for said Veterans’ Administration Facility, 
at said Veterans’ Administration Home, Virginia, in ac¬ 
cordance with said General Contract, and the Drawings and 
Specifications thereto annexed, between The United States 
of America and plaintiff H. Herfurth, Jr., Incorporated, 
made a part of the defendant’s said Subcontract as afore¬ 
said, but to the contrary the defendant abandoned the per¬ 
formance thereof; and for that by reason of said failure of 
defendant to perform said work and to furnish and supply 
said materials under said Subcontract, plaintiff was re¬ 
quired to take over, perform, supply, and complete the said 


i 
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work to be done by the defendant under his said Sub- 
9 ' contract as aforesaid, and further, for that by reason 
of said failure of defendant to perform said work 
and to furnish and supply said materials under said Sub¬ 
contract, the date of completion of said Reinforced Concrete 
Sea Wall was delayed from, to wit, the 13th day of October, 
1934, the extended date for the completion thereof as afore¬ 
said, until, to wit, the 3rd day of November, 1934, wherefore 
plaintiff incurred and was compelled to allow and pay 
twenty-one (21) days liquidated damages to The United 
States of America therefor; and further for that defendant 
Bertrand R. Acker failed to make payment to numerous 
materialmen furnishing materials and laborers performing 
labor in the construction and completion of said Reinforced 
Concrete Sea Wall for said Veterans’ Administration Facil¬ 
ity at said Veterans’ Administration Home, Virginia, a 
public work within the meaning of said Act of Congress of 
August 13, 1894, as amended, known as the Heard Law 
(U. S. C. A., Tit. 40, Sec. 270), wherefore plaintiff was com¬ 
pelled to incur expense in, employ counsel for, and defend, 
an. action and interventions brought by said materialmen 
and laborers under said Act of Congress upon said contrac¬ 
tor’s bond executed and delivered to the United States of 
America as aforesaid; and further for that under said con¬ 
tractor’s bond, plaintiff was compelled to make payment to 
said materialmen and laborers unpaid by defendant for 
materials furnished and labor performed on said public 
work as aforesaid, all as is more fully set forth in said Bill 
of Particulars hereto annexed. And by reason of the prem¬ 
ises plaintiff suffered damages and incurred additional ex¬ 
pense in completing said work required to be done and 
materials to be furnished by defendant under his said Sub¬ 
contract in the aggregate sum of, to wit, Fourteen Thou¬ 
sand Five Hundred Eleven Dollars and Thirty Nine Cents 
($14,511.39), all as is itemized in said Bill of Particulars 
hereto annexed and made a part hereof as if herein set 
forth. 
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10 . Wherefore plaintiff H. Herfurth, Jr., Incor¬ 

porated, a corporation, brings this action herein and 
claims from defendant Bertrand R. Acker the sum of , to 
wit, Fourteen Thousand Five Hundred Eleven Dollars and 
Thirty Nine Cents ($14,511.39), with interest thereon from, 
to wit, the 4th day of June, 1936, besides costs. 

Leoxabd J. Ganse, 

Attorney for Plaintiff, 
Bowen Building, 

815 Fifteenth St, N.W., j 
Washington, D. C. 


21 Filed Apr. 29, 1938 

BILL OF PARTICULARS 

Subcontract—March 12,1934 
Reinforced Concrete Sea Wall, 

Veterans’ Administration Facility, 

Veterans’ Administration Home, 

Hampton, Virginia. 

Subcontract Price under Subcontract, 

March 12, 1934_ 

Deduction for furnishing and installing pipe 

railing under letter March 10, 1934_ 3 200.00 

Deduction for furnishing Admix and Water- 
proofing under letter March 12, 1934_ 800.00 


322 , 620.00 


Addition for removing 1600 lin. ft. sheet piling 
under Change Order “B”, 3400.00 less 20% 3 320.00 

Addition for pumping -water under Change 

Order “B”, 3760.00 less 20%_ 600.00 

Addition for furnishing additional concrete 
under Change Order “C”, 3783*25, less 20% 626.60 

Addition for performing additional excavation 
under Change Order “C”, 3120.50 less 20% 96.40 

Total Contract Price- 


L ,620.00 


323,263.00 


Credit by payments: 
l 

19 3 4 

April 7 B. R. Acker. 


3 300.00 


i 1 





May • . 


June 



July ’ 


August 


18 

B. R. Acker _ 

80.00 

19 

B. R. Acker 

75.00 

26 

B. R. Acker 

190.00 

30 

B. R. Acker . 

58.00 

4 

B. R. Acker 

210.59 

10 

Acker and Guerrieri_ 

154£4 

15 

C. and 0. R. R.__ 

66.50 

17 

Cash Payroll—B. R. Acker— 

167.42 

23 

Cash Payroll—B. R. Acker— 

93.09 

31 

Cash Payroll—B. R. Acker— 

141.17 

2 

Cash—Miscellaneous 

8.80 

8 

B. R. Acker 

340.05 

8 

Saunders Cropper, Inc- 

150:00 

9 

Sinclair Refining Co. . 

100.00 

15 

R. R. Arfmr __ 

373.39 

18 

C. and O. R. B._ 

60^0 

23 

W. H. Martin for B. R. Acker 

250.00 

23 

W. H. Martin for B. R. Acker 

268.74 

26 

Sinclair Refining Co._ 

24.41 

29 

B. R. Acker 

385.66 

6 

Cash Payroll 

599.98 

14 

C. and 0. R. R._ 

145^0 

13 

Cash—Saunders Cropper, Inc. 

200.00 

13 

B. R. Acker 

556.07 

19 

B. R. Acker 

473.59 

19 

Richmond Sand and Gravel 



Corp. 

80.56 

27 

B. R. Acker 

738.60 

27 

C. and 0. R. R.- 

142.50 

2 

C. and 0. R. R.- 

145^0 

3 

S. Harris—Payroll B. R. Acker 

52.50 

3 

R. C Redd, Jr. 

45^0 

3 

W. H. Harris ** 

57.00 

3 

R. C. Redd 

44.40 

3 

J. Davis 

36.00 

3 

W. L. Davis ' 

24.75 

3 

J. A. Harris “ 

25^0 

3 

W. Smith 

20.00 

3 

J. Vaugh 

20.00 

3 

P. Swearinger u 

22.00 

3 

J. G. Geddismo u 

12.93 

3 

B. F. Jones “ 

39^3 

3 

R. W. Piercy “ 

33.83 

3 

J. Cohen 

25.00 

3 

B. R. Acker 

20.00 

3 

Cash Payroll—B. R. Acker_ 

566.89 

3 

Cash Payroll __ 

19.11 

3 

Cash Payroll .. .. . 

105.00 

6 

Saunders Cropper, Inc. 

200.00 

7 

Lehigh Portland Cement Co._ 

410.00 

7 

Virginia Steel Co. 

2,000.00 

7 

Richmond Sand and Gravel- 

346^1 

7 

Standard Oil Company 

. 106.23 



10 B. R. Acker_1,327.10 

17 Cash Payroll - 400.00 

17 Cash Payroll _ 500.00 


Carried Forward 


$13,040.24 

$13,040.24 


23 

19 3 4 

August 18 W. McNeill — Payroll B. R. 


Acker _ 20.00 

18 J. R. Wilson u 20.00 

18 W. Lacke “ 25.00 

18 F. Swearinger - 14.30 

18 J. Rowe- 25.00 

24 B. R. Acker_ 1,122.76 

24 Cash _ 50.00 

24 Cash Payroll _ 168.42 

29 Wood Piles_25.00 

31 Cash Payroll _ 1,017.76 

30 C. and O. R. R_ 142^0 

31 Pipe _ 25.00 

31 Pipe _ 50.00 

29 Cash — materials- 40.00 

September 1 Cash Payroll - 45.35 

1 H. O. Redd_ . 47,75 

1 Hugh H. Harris- 56.00 

2 Cash — materials_ 25.00 

6 B. R. Acker_ 1,078.09 

8 J. T. Wornom and Sons- 68J51 

8 Cash Payroll _ 339.43 

8 H. W. Sinclair Hardware Co. 29.92 

8 Lehigh Portland Cement Co_ 1,292^0 

8 Virginia Steel Co- 1,000.00 

8 Lone Stair Cement Co._ 381.20 

8 Cash — sewer pipe_ 50.00 

11 Cash Payroll - 50.00 

12 Richmond Sand and Gravel 

Corp. _ 1,000.00 

12 C. and O. R. R. Co_ 142J6Q 

12 Cash—Rein, Steel and Lead— 75.00 

12 Saunders Cropper, Inc.- 200.00 

12 C. and P. Telephone Co._ 9Z25 

14 B. R. Acker_ 932^4 

19 J. V. Bickford and Co_ 250.00 

21 C. and O. R. R_ 453.68 

22 Cash Payroll_35.20 

22 B. R. Acker_ 35.00 

24 B. R. Acker_ 35.89 

October 2 W. S. Montgomery_ 40.00 

2 B. R. Acker._11.10 

1 B. R. Acker_ 20.00 

5 Cash Payroll____ . 350.84 

6 W. S. Montgomery_ 100.00 
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6 Cash Payroll - 178.50 


11 

Richmond Sand and Gravel 



Corp. 

1,000.00 

11 

Virginia Steel Company- 

500.00 

1 11 

Lehigh Portland Cement Co.— 

599.00 

11 

Jacob Cohen 

250.00 

13 

Cash Payroll 

65.00 

13 

Cash Payroll 

175.00 

26 

Britton Hard ward Co- 

16.53 

26 

W. S. Montgomery 

50.00 

26 

Cash Payroll 

332£5 

19 

W. S. Montgomery 

100.00 

November 3 

M. Hudgins 

66.37 

3 

M. Thomas 

10.80 


$27,368.08 

Carried Forward _ $27,368.08 


24 


1934 


4k ^ 

Kovrnihm> 3 

J. Ofllliw 

20.70 

3 

J. Dewey 

12.15 

3 

B. Jenkin- 

12.15 

3 

L. Gordon 

12JL5 

3 

B. C. Carter 

12.15 

3 

W. McNeill _— 

33.97 

3 

A. Williams 

17.10 

3 

J. Randolph- 

15.30 

3 

L. Griffin 

28.80 

3 

A. Moore 

11.70 

3 

A. Jones 

73.70 

3 

Wilford 

15.30 

3 

L. Berry 

13.95 

3 

A. Ahern . 

35.20 

3 

B. R. Acker 

20.00 

6 

F. S. Durtis- 

61.25 

6 

Dale 

35.20 

7 

Cash Payroll 

6.75 

9 

B. Carter 

2^2 

9 

B. Jenkins 

1.S0 

9 

G. Darby 

2.92 

16 

A. C. Harding 

40.13 

16 

L Smith 

10.80 

16 

W. McNeill 

8J>5 

16 

J. Stanley 

3.60 

16 

W. Webster 

6.30 

16 

J. Marborough 

7.20 

16 

A. Berry 

7.20 

16 

J. Burnette 

19.24 

16 

W. H. Martin_ 

30.00 

19 

Frank Brown 

30.25 

19 

W. H. Martin_ 

15.00 

19 

Cash — Engineer’s Certificate 

10.00 

20 

Cash — Sewer Pipe 

6.00 
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23 

J. Burnette 

20.00 


23 

W. McNeill_ 

26.55 


23 

J. Marbo rough 

21.37 


23 

A. Berry 

5.40 


23 

J. Stanley 

13.50 


23 

L Stanley 

13.50 


23 

A. Truehart 

5.62 


23 

J. Tapp 

5.40 


23 

W. Webster 

11.92 


25 

Cash Payroll 

22.90 


30 

J. Burnette 

10.00 


30 

J. Mar bo rough 

7.20 


30 

W. McNeill 

10.12 


30 

J. Stanley 

225 


30 

J. Smith 

821 


30 

A. Truehart 

7.20 


30 

O. Tabb 

5.62 


30 

Hauling sheet piling lumber— 

20422 

19 3 5 




April 

18 

Lehigh Portland Cement Com- 




pany 

120.00 

May 

15 

Allan P. Wilson- 

20.06 

August 

1 

J. V. Bickford_ 

16220 


1 

Cheyne Studio 

15.00 




$28,72625 

Carried Forward 

128,72525 

• 

19 3 5 



August 

1 

Layfield and Mountcastle- 

175.00 


1 

Rosenbaum Hardware Co 

175.00 


1 

Phillips Machinery Company- 

50.00 


1 

General Supply and Equipment 




Co. 

75.00 


1 

G. W. Forsberg-,— 

30.00 


1 

M. R. Seabrooke- 

180.00 


1 

R. W. Hunt_ 

13.71 


1 

American Lumber Co- 

50.00 


1 

A. P. Wilson___ 

25.00 


1 

G. N. Stanton 

75.00 


1 

Lehigh Portland Cement Co.— 

600.00 

193 6 




February 

5 

Richmond Sand and Gravel 




Corp. 

2292.53 


29 

Standard Oil Company 

900.00 


29 

Virginia Steel Company 

300.00 

March 

12 

Virginia Steel Company 

560.00 


23 

K. W. Hudgins— 

90.00 


23 

J. L. Hutton_ 

4927 


23 

Hudgins Lee Construction Co. 

42.31 


23 

Personal expense for Attor- 




new, Fred E. Martin- 

38.01 
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April 9 Costs in Richmond Sand and 

Gravel _37.55 

9 Costs in W. S. Mont g omery_ 7.50 

28 P. E. Martin, Attorney- 150.00 

June 4 U. S. F. and G. Co., expenses 

for representative in settling 

the accounts_ ‘ 40.05 

Expenses in settling the mat¬ 
ters of Acker, Guerrieri and 
Cohen_L_ 500.00 


Total Payments- $35,282.28 

Financing subcontract @ 5 % --— 1,764.11 

Deposit premium on compensation insurance.— 203.00 

Liquidated damages paid to U. S. A. October 
13, 1934, to November 3, 1934, @ $25.00 per 
calendar day _ 525.00 


$37,774^9 

Amount Expended by H. Herfurth, Jr., Incor¬ 
porated, in Excess of Subcontract- $14,511.39 


$37,774.39 $37,774.39 
/s/ Leonard J. Ganse 

Attorney for Plaintiff 
Bowen Building 
815 Fifteenth St., N. W. 
Washington, D. C. 


26 Filed May 12, 1939 

ANSWER AND COUNTERCLAIM OF DEFENDANT 

BERTRAND R. ACKER 

First Defense 

The complaint fails to state a claim against the defendant 
upon which relief can be granted, as more fully set forth in 
the motion to dismiss and the speaking motion to dismiss 
said complaint with affidavit heretofore filed in this cause 
by this defendant, which said motions and affidavit are 
hereby incorporated herein and made a part hereof by 
reference. : 
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Second Defense j 

The cause of action of the plaintiff, if any, did not arise 
within one year prior to the institution of this suit and $11 
right of the plaintiff to sue, if any it had, expired and ter¬ 
minated one year after November 3, 1934, that being the 
date on which the work described in the complaint was com¬ 
pleted under the contract under the Hurd law and the sub¬ 
contract thereunder as set out in said complaint. 

i 

• - • j 

Third Defense 

The right of action set forth in the complaint, if any, did 
not accrue within three years next before the commence¬ 
ment of this action, i 

. j 

Fourth Defense 

I 

This defendant denies that he at any time breached, aban¬ 
doned or delayed his contract or the work thereunder and 
states that he did all in his power to speed the progress of 
the work, but all the delay was caused entirely and solely by 
the plaintiff and his agents and sub-contractors, with which 
this defendant had nothing to do; all the damage 
27 caused to anyone under this contract was due to the 
delays and negligence of the plaintiff and no part 
thereof was due to the actions of this defendant nor is he 
in any way liable therefor. 

The plaintiff is not entitled to recover on any of the fol¬ 
lowing items which it claims in its bill of particulars and 
this defendant does not owe any of the said items or any 
part of them to the plaintiff. None of the materials, labor 
or services mentioned in the said items or any of them wtere 
required to be furnished or performed under, or in any way 
became part of, the contract of this defendant with the 
plaintiff, and each and every of the said items and all parts 
thereof were materials, labor and services on account of 
other sub-contracts or on account of the plaintiff for mat¬ 
ters and things with which this defendant had nothing to do 
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nor was in anywise obligated. As to whether or not plain¬ 
tiff paid ont said sums this defendant has no knowledge. 
The said items are as follows: 


19 3 4 
June 


July 

August 


Sept. 


Nov. 


23 W. H. Martin for B. R. Acker— 
23 W. H. Martin for B. R. Acker— 

14 C. and O. R. R.- 

t 3 R. C. Redd—Payroll B. R. Acker. 
3 W. Smith “ “ “ 

3 F. Swearinger u u ** ** . 

18 J. Rowe- 

8 Cash—sewer pipe - 

12 Cash—Rein, Steel and Lead- 

12 C. and P. Telephone Co.- 

2 W. S. Montgomery- 

6 W. S. Montgomery- 

26 W. S. Montgomery___ 

19 W. S. Montgomery- 

6 F. S. Durtis- 

6 Dale _ 

7 Cash Payroll - 

9 B. Carter - 

9 B. Jenkins - 

9 G. Darby- 

16 A. C. Harding- 

16 L Smith - 

16 W. McNeill_ 

16 J. Stanley_ 

16 W. Webster _ 

16 J. Marborough_ 

19 3 4 

November 16 A. Berry _ 

16 J. Burnette_ 

16 W. H. Martin_ 

19 Frank Brown_ 

19 W. H. Martin_ 

19 Cash—Engineer’s Certificate_ 

20 Cash—Sewer Pipe _ 

23 J. Burnette_ 

23 W. McNeill_ 

23 J. Marborough _ 

22 A. Berry_ 

23 J. Stanley_ 

23 I. Stanley _ 

23 A. Truehart _ 

23 J. Tapp_ 

23 W. Webster _ 

26 Cash Payroll _ 

30 J. Burnette_ 

30 J. Marborough _ 

30 W. McNeill _ 


250.00 
268.74 
145.20 
44.40 
20.00 
22.00 
25.00 
50.00 
75.00 
92^5 
40.00 
100.00 
50.00 
100.00 
61.25 
35.20 
6.75 
- 2.92 
1.80 
2.92 
40.13 
10.80 
8.55 
3.60 
6.30 
7.20 

7.20 

19.24 
30.00 

30.25 
15.00 
10.00 

6.00 

20.00 

26.55 

21.37 

5.40 

13.50 

13.50 

5.62 

5.40 

11.92 

22.90 

10.00 

7.20 

10.12 
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1 9 3 5 
May 
August 


30 J. Stanley- 

30 J. Smith - 

30 A. Truehart- 

30 0. Tabb_:_ 

30 Hauling sheet piling lumber— 

15 Allan P. Wilson.-:- 

1. Cheyne Studio --- 

1 Phillips Machinery Company. 

1 G. W. Porsberg- 

1 M. R. Scabrooke- 

1 R. W. Hunt- 

1 American Lumber Co.- 

.1 A. P. Wilson- 

1 G. N. Santon- 


19 3 6 
March 


March 23 J. L. Hutton- 

23 Hudgins Lee Construction Co_ 

23 Personal expenses for Attorney Fred E. 

Martin- 

April - 9 Costs in Richmond Sand and Gravel- 

9 Costs in W. S. Montgomery- 

28 F. E. Martin, Attorney—_ 

June 4 U. S. F. and G. Co., expenses for repre¬ 
sentative in settling the accounts- 

Expenses in settling the matters of 

Acker, Guerrieri, and Cohen- 

Financing subcontract @ 5% - 

Deposit premium on compensation insurance—- 

Liquidated damages paid to U. S. A. October 13, 1934, 
to November 3, 1934, <5> $25.00 per calendar day- 


June 


2J2S 

8.21 

7.20 

5.62 

204J>2 

20.06 

15.00 

50.00 

30.00 

180.00 

13.71 

50.00 

25.00 

75.00 

49.27 

42^1 

38.01 

37.55 

7.50 

150.00 

40.05 

500.00 

1,764.11 

203.00 

525.00 

5,804^5 


Fifth Defense 


This defendant denies each and every allegation of the 
complaint not hereinbefore denied or admitted, and this 
defendant denies that the plaintiff is entitled to 
29 recover the sum of $14,511.39 sned for or any other 
sum. * ! 

' - i 

Counterclaim 


The defendant, in taking the sub-contract, estimated the 
amount thereof, to wit, $23,262.00, from the plans and speci¬ 
fications and the then known conditions of the water front 
and site of the work to be done and all the conditions under 
which it would be done and on this basis this defendant 
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estimated that if the conditions proved to be as known and 
described to him and if the plaintiff complied with all the 
conditions on his part of the contract, and the other sub¬ 
contractors complied with theirs so far as they affected this 
defendant, this defendant would earn for his services, time 
and profit the sum of $6,152.60 on this contract and would 
complete it sometime prior to the completion date of August 
25,1934. 

During and after the performance of the contract this 
defendant found that the conditions were as known to him 
and believed by him to be the conditions when he made his 
estimates to enter into the contract and had it not been for 
the negligence of the plaintiff and its violation of the con¬ 
tract and the delays caused by the plaintiff, as hereinafter 
more fully set out, this defendant would have completed the 
said contract sometime prior to the completion date thereof 
and would have, after paying his entire cost and expense 
thereof, had left over the said sum of $6,152.60 for his own 
time, services and profit as an experienced builder of such’ 
work, which this defendant is. 

The plaintiff, beginning on March 18, 1934, caused vari¬ 
ous and numerous delays and thus prevented the defendant 
from performing his contract as he wished, as the plaintiff 
failed to authorize anyone to sign the NBA Code for him, 
causing considerable delay. On or after March 23, 1934 
the plaintiff caused further and other delay by not furnish¬ 
ing samples of the cement admix and on March 23rd by not 
furnishing piles required of the plaintiff by the con- 
30 tract, and then and thereafter in not having the sheet 
piling driven, which it was the duty of the plaintiff, 
or another of his sub-contractors, to drive. Plaintiff caused 
further delay later in not having piles at the location for 
driving and later making such slow progress with the pile 
driving as to greatly delay this defendant and having the 
piles driven in crooked lines and off the lines required by 
the plans and specifications, which crooked and off-line driv¬ 
ing of the piles made them so close to the wall that this 
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defendant was to bnild after the piles were driven, that 
tii s defendant couk. net re: ove the forr. s fv • con¬ 
crete Lut ha*' tc er • ti e rut ’ie ause f la f s 
of which delayed th s defendant and c used : dd ion l 
quantities of lumber and materials to be used, as \ ell as j 
ratchets to force the sheet pilings back. 

The plaintiff failed to have the sheet piling ready and j 
driven at the time it was required to be driven rn e * 
plans, specifications and contracts, which was when h e 
defendant removed the old sea wall. As the plaintiff faile j 
for some weeks or more, over the protest of the Govern ent j 
officials, to provide the sheet piling and the equipment ■ it! j 
which to drive it and to drive the sheet piling, the water j 
flowed in, the banks caved in and turned it all into a ttr" j 
soggy muck, which the defendant could only remove at a j 
cost of $5.00 per cubic yard, whereas but for the delay of j 
the plaintiff in driving the sheet piling, the earth which the 
defendant would have had to remove, which was 1,000 cubic j 
yards, would have cost the defendant only 50c per yard,! 
making a difference of $4.50 per yard, or a total of $4,500j 
extra cost to this defendant. 

The failure of the job to be completed prior to November 
3, 1934 was due solely and entirely to the delays of, and 
delays caused by, the plaintiff, which forced the defendant, 
with his employees and help, to continue working an addi- 
tional two months and ten days. 

All of the additional cost and expenses between the 
$5,804.55 mentioned in the prior defense, and the 
31 $14,511.39, the amount the plaintiff claims to have 

paid out, to wit, the sum of $8,706.84, was caused en4 
tirely by the delays and negligence of the plaintiff and the 
violation of the contract on its part, for which said sum this 
defendant is not in anywise responsible or liable. This 
defendant is entitled to recover from the plaintiff for his 
time, services and profit for the said period from August 
25,1934 to November 3,1934 the sum of $2,900.00. 

The plaintiff is not entitled to recover any sums from this 


i 
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defendant, but on the contrary, this defendant is entitled to 
recover from plaintiff the stun of $9,052.60, with interest 
from November 3,1934, for which sum this defendant asks 
judgment against the plaintiff with costs. 

Hudson, Creyke & Hudson, 
By Raymond M. Hudson, 
Attorneys for Defendant, 
1343 H Street N. W., 
Washington, D. C. 

Copy received May 12,1939. 

Leonard J. Ganse, 

Attorney for Plaintiff. 


32 Filed May 23,1939 

REPLY TO COUNTERCLAIM 
OP DEPENDANT BERTRAND R. ACKER 

Comes now H. Herfnrth, Jr., Incorporated, plaintiff 
herein, by its attorney Leonard J. Ganse, and for reply to 
the counterclaim filed by defendant Bertrand R. Acker 
herein, says: 

Plaintiff denies each and every the allegations in said 
counterclaim set forth. 

Leonard J. Ganse, 

Attorney for Plaintiff, 
Bowen Building, 

815 15th Street, N. W., 
Washington, D. C. 

Service of copy of the foregoing Reply To Counterclaim 
Of Defendant Bertrand R. Acker is hereby acknowledged 
this 23d day of May, 1939. 

Hudson, Cbeyke & Hudson, 
By Geoffery Creyke, Jr., 
Attorneys for Defendant 
Bertrand R. Acker. 
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Filed Feb. 16, 1943 

ORDER 

This matter comes before me on the Motion of the Plain¬ 
tiff to reconsider the Order herein of January 7,1943, over- 1 
ruling a prior Motion of the Plaintiff to refer these consoli-j 
dated cases to a Master. j 

At the hearing on the Motion prior to the entry of the 
Order of January 7,1943,1 understood that the correctness 
of the Plaintiff’s bill of particulars containing some One 
Hundred Ninety-one (191) items was conceded and proof 
thereof would not be required. However, at a later hearing, 
counsel for the defendant Acker would concede only about 
20 of those items and demanded proof of the remainder. | 
Upon reconsideration, and it appearing to my satisfac¬ 
tion that the issues of the Plaintiff’s claim and the cross- 
claim of the defendant Acker involving matters of account 
are complicated, it is now, this 16th day of February, 1943, 
ORDERED that these consolidated cases be and the same 
are referred to the Auditor of this Court to take testimony 
and receive exhibits upon the allegations of the Dec- 
36 larations of H. Herf urth, Jr., Inc., and the allegations 
of the cross-claim of R. B. Acker, and report to the 
Court his findings of fact and law and state the account 
between the parties. 

David A. Pine, 

Justice . 

No objection as to form. 

Raymond M. Hudson, Attorney 
for defendant R. B. Acker . 

Charles L. Norris, Attorney 
for Louis B. Guerrieri. 

A copy of the above order served by mail on Raymond 
M. Hudson and Charles L. Norris with notice of presenta¬ 
tion on Feb. 16, 1943. ! 


Ward B. McCarthy. 






37 Filed Dec. 3, 1945 

ORDER 

Upon consideration of the report of the Auditor that it 
is difficult for him to obtain time to execute the Order of 
Reference herein and by agreement of counsel for plaintiff 
and defendant, it is now this the first day of December, 1945; 

ORDERED that William C. Sullivan, Esq. is hereby ap¬ 
pointed Special Master in Chancery in this case, to take 
testimony and receive exhibits upon the allegations of the 
declarations of H. Herfurth, Jr., Inc. and the allegations of 
the cross-claim of B. R. Acker, and report to the Court the 
findings of fact and law and state the account between the 
parties. 

Jennings Bailey, 
Jusice. 

No objection. 

Ward B. McCabthy, 

Attorney for the Plaintiff. 

Minor Hudson, 

Attorney for the Defendant. 


38 Filed Oct. 16,1947 

REPORT OF SPECIAL MASTER 

By Order passed in consolidated Law Causes numbered 
89,312, 90,122 and 90,123, on February 16, 1943, they were 
referred to the Auditor to take testimony and receive ex¬ 
hibits upon the allegations of the declaration and of the 
cross-claim, and to report his findings of fact and law, and 
to state the account between the parties. 

The proceedings before the Auditor commenced on Octo¬ 
ber 20, 1944, and ended on November 7, 1944. They cov¬ 
ered 137 typewritten pages. At the outset, the plaintiff 
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elected not to proceed in Causes numbered 89,312 and 
90,123, but to proceed only in Cause numbered 90,122 (VoL 

Thereafter, and while the reference to the Auditor was 
still pending, the then Auditor, A. Leftwich Sinclair, died, 
and thereafter, on December 1, 1945, the Court passed the 
following order under which all proceedings before the j 
Special Master have been had: 

i 

_ i 

“Upon consideration of the report of the Auditor 
that it is difficult to obtain time to execute the Order of 
Reference herein and by agreement of counsel for | 
plaintiff and defendant, it is now this the first day of | 

December, 1945; 

39 “ORDERED that William C. Sullivan, Esq., is I 

hereby appointed Special Master in Chancery in this ! 
case, to take testimony and receive exhibits upon the ! 
allegations of the declaration of H. Herfurth, Jr., Inc., j 
and the allegations of the cross-claim of B. R. Acker, j 
and report to the Court the findings of fact and law and 
state the account between the parties.” 

On November 6,1944, the defendant filed before the Audi- ! 
tor the following Motion: 

“Now comes the defendant and moves the Auditor to j 
make a preliminary report to the Court on the evidence ! 
on the issues of the Statute of Limitations before pro¬ 
ceeding with the hearing on the other issues and the I 
accounting involved. 

“That the Auditor find and report on the Complaint 
and the plaintiff’s testimony that on July 7, 1934, the | 
plaintiff took from the defendant the completion of the j 
latter’s contract; that the job was completed on Novem- i 
ber 3,1934; that on January 30,1935, the plaintiff billed j 
the defendant for $16,522.29 in full of all his alleged j 
damages as shown in the defendant’s Exhibit 6 for! 
identification; and that this action was filed April 29, 
1938. 

“If the plaintiff wishes to introduce further evidence 
on the issues of the Statute of Limitations that he do so 
at once but there is no further taking of testimony other 

j 

i- 

i 

i 


i 
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than that prior to the filing of the preliminary report 
and the determining thereof by the Court.” 

On November 7,1944, at the conclusion of the final hear¬ 
ing before the Auditor, both the plaintiff and the defendant 
rested on the question of the statute of limitations. VoL 
2, p. 136.) 

On March 18, 1946, the plaintiff and defendant filed the 

following stipulation with the Special Master: 

• » ... * 

“The plaintiff and the defendant by their respective 
attorneys hereby stipulate as follows.: 

“1. That the motion filed before the Auditor on No¬ 
vember 6,1944, to have the Auditor make a preliminary 
report on the issues of the statute of limitations shall 
be considered by the Special Master with like effect as 
if filed before him. 

“2. All proceedings in this cause and all evidence 
taken and exhibits offered in evidence or for identifi¬ 
cation shall be considered by the Special Master 
40 under this stipulation. 

“3. Should the findings of fact and law of the 

1 Special Master sustain the defense of the statute of 
limitations, he shall so report to the Court without 
stating the account between the parties.” 

The declaration, which was filed on April 29, 1938. 
charges: • 

On February 5,1934, plaintiff entered into a written con¬ 
tract with the United States for the doing of certain con¬ 
struction work, which contract provided that the work 
should commence within 10 calendar days after date of re¬ 
ceipt of notice to proceed, and should be completed within 
180 calendar days after date of such notice. It contained a 
provision for liquidated damages at $25.00 per calendar day 
for each calendar day beyond the designated completion 
date. 

The plaintiff received, on February 25, 1934, notice to 
proceed with the work, and certain change orders were 







29 


i 

| 

i 


issued by the United States, including additional time of 50 j 

•• • i 

days for completion. 

By a sub-contract, in writing, but not Tinder seal, dated j 
March 12, 1934, defendant undertook certain of the work ! 
included in plaintiff’s contract with the United States, j 
agreeing to proceed with the work within 4 days’ notice by | 
plaintiff, the work to be done expeditiously and promptly, j 
and to be satisfactory to the United States, and in the event : 
defendant should cause delay to the work by failure to make 
satisfactory progress, plaintiff should have all the rights 
reserved to the United States in Article 9 of the general 
contract between plaintiff and the United States, which Ar¬ 
ticle 9 is hereinafter set out, and by Section 6 of the said 
contract, it was further agreed any damages arising from 
the execution of the said contract were to be furnished and 
replaced by the defendant. 

41 Defendant breached his sub-contract and failed to 
perform and comply with the terms, provisions and 
conditions thereof, but, to the contrary, abandoned the pert 
formance thereof, and by reason of said failure of defend* 
ant, plaintiff was required to take over, perform, supply 
and complete the work to be done by defendant under his 
sub-contract, and by reason of said failure to perform the 
date of completion was delayed from October 13, 1934, the 
extended date for completion, as aforesaid, until November 
3, 1934, wherefore, plaintiff incurred and was compelled 
to allow and pay 21 days’ liquidated damages to the United 
States, and defendant failed to make payment to numerous 
material men and laborers, wherefore, plaintiff was com¬ 
pelled to incur expenses in, employ counsel for, and defend 
an action and interventions brought by material men and 
laborers under an Act of Congress pursuant to which plain¬ 
tiff had given bond to the United States, and plaintiff was 
compelled to make payment to said material men and 
laborers. 

$14,511.39, with interest from June 4,1936, besides costs, 
is the claim of damages made by the declaration. 
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A bill of particulars was filed with the declaration, the 
latest item in which bears the date, June 4,1936. 

Article 9 of the main contract is as follows: 

“If the contractor refuses or fails to prosecute the 
work, or any separable part thereof, with such diligence 
as will insure its completion within the time specified 
in article 1, or any extension thereof, or fails to com¬ 
plete the said work within such time, the Government 
may, by written notice to the contractor, terminate his 
right to proceed with the work or such part of the work 
as to which there has been delay. In such event the 
Government may take over the work and prosecute the 
same to completion, by contract or otherwise, and the 
contractor and his sureties shall be liable to the Gov¬ 
ernment for any excess cost occasioned the Govern¬ 
ment thereby. If the contractor’s right to proceed 
is so terminated, the Government may take possession 
1 of and utilize in completing the work of such materials, 
appliances, and plant as may be on the site of the 
42 work and necessary therefor. If the Government 
does not terminate the right of the contractor to 
proceed, the contractor shall continue the work, in 
which event the actual damages for the delay will be 
impossible to determine and in lieu thereof the contrac- 
1 * tor shall pay to the Government as fixed, agreed, and 
liquidated damages for each calendar day of delay until 
the work is completed or accepted the amount as set 
forth in the specifications or accompanying papers and 
the contractor shall .be liable for the amount thereof: 
Provided, That the right of the contractor to proceed 
shall not be terminated or the contractor charged with 
liquid damages because of any delays in the completion 
of the work due to unforseeable causes beyond the con- 
; trol and without the fault or negligence of the contrac¬ 
tor, including, but not restricted to, acts of God, or of 
the public enemy, acts of the Government, fires, floods, 
epidemics, quarantine restrictions, strikes, freight em¬ 
bargoes, and unusually severe weather or delays of sub¬ 
contractors due to such causes: Provided further, That 
the contractor shall within 10 days from the beginning 
of any such delay notify the contracting officer in writ¬ 
ing of the causes of delay, who shall ascertain the facts 
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and the extent of the delay and extend the time for ! 
completing the work when in his judgment the findings 
of fact justify such an extension, and his findings of 
facts thereon shall be final and conclusive of the parties \ 
hereto, subject only to appeal, within 30 days, by the I 
contractor to the head of the department concerned, j. 
whose decision on such appeal as to the facts of delay j 
and the extension of time for completing the work shall j 
be final and conclusive on the parties hereto.” 

On May 12, 1939, the defendant filed an answer and j 
counter-claim, consisting of five defenses and a counter¬ 
claim. The third defense is the three-year statute of limita¬ 
tions, and the fourth, a denial that the defendant breached, 
abandoned, or delayed the contract or work. The counter¬ 
claim is for $9,052.60, with interest from November 3,1934. j 
In his opening statement before the Auditor, counsel for j 
plaintiff said: “We will show that in accordance with the i 
terms of the sub-contract the defendant failed to do the 
work in a satisfactory manner and on time. It was neces¬ 
sary for the plaintiff, the general contractor, to take over 
and complete the job.” (VoL 1, p. 5.) 

43 In the course of the proceedings before the Audi- j 
tor, Hugo Herfurth, Jr., testified that as of February 
5,1934, he was President of the plaintiff (VoL 1, p. 7); that 
there came a time when the plaintiff took over the work; | 
cannot recall the date, or how long before the work was 
taken over notice was given of the intention to take over, 
approximately a month. (VoL 1, p. 21.) The witness then I 
identified the following as a carbon copy of the official notice 
mentioned, marked “Plaintiff’s Exhibit N” (VoL 1, pp. 
22-25): 


j 

! 

I 

! 

I 


I 


i 
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“ ’Phone Metropolitan 4575 

H. HERFURTH, JR. 

General Contractor 
609-12 District National Bank Building 
Washington, D. C. 

July 6, 1934. 

Subject: Concrete Sea Wall at Hampton, Virginia. 

Mr. B. R. Acker, 

Veterans Administration Home, 

Hampton, Virginia. 

Dear Sir: 

Yon are hereby notified that due to the slow progress of 
work in the completion of your contract for the above 
project, together with overdrawing your account, it is 
necessary for this office to enjoy the rights reserved in 
Article 9 of the contract between the Owner and this 
office, which is incorporated in our contract with you 
dated March 12, 1934, third paragraph of Section 3. 
Article 9 of the contract reads, in part, as follows: ‘If 
the contractor refuses or fails to prosecute the work, 
or any separable part thereof, with such diligence as 
will insure its completion within the time specified in 
Article 1, or any extension thereof, or fails to complete 
said work within such time, the Government, may, by 
written notice to the contractor, terminate his right to 
proceed with the work or such part of the work as to 
which there has been delay.’ There has been great 
delay in the working of this project which is to be com¬ 
pleted August 24,1934. 

Second paragraph of Article 4 of our contract pro¬ 
vides ‘ ' that the contractor will finance the sub¬ 

contractor his weekly payroll for the first thirty days 
44 (30), such payments being deducted from the first 

payments of the subcontractor. We have been called 
upon each week to finance your payroll, and also, the 
amount paid to date exceeds the value of work in place. 

Very truly yours, 

H. Herfurth, Jr., Incorporated, 
Hugo Hebpubth, Je., President. 


Special Delivery.” 
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The witness further testified that the defendant breached! 

i 

the contract; that he had breached it when the letter of July 
6th was written, and that approximately at that date the I 
plaintiff took over the job and continued it from then onj 
(Vol. 1, p. 29). | 

Samuel V. King, employed in the construction service of i 
the Veterans Administration (Vol. 2, p. 84), produced a 
copy of the report showing the final statement of account 
between the Veterans Administration and the plaintiff, 
dated January 25,1935, which was put in evidence as Plains 
tiff’s Exhibit “V” (VoL 2, pp. 88-9). 

Under date of April 2, 1946, the Special Master for¬ 
warded a letter to counsel for the plaintiff, and the defend^ 
ant propounded certain questions, as follows: 

“1. If I should find that the plaintiff’s claim is barred 
by the statute of limitations, does it necessarily follow that 
the defendant’s counter-claim is barred?” In response 
thereto counsel for both plaintiff and defendant replied in 
the affirmative. • j 

“2. Is there any difference, so far as the statute 
45 of limitations is concerned, between an indemnity 
contract and one which is not an indemnity, and, if 
so, what are the reasons for the difference?” In response 
thereto, counsel for both plaintiff and defendant replied 
that there is a difference between an indemnity contract 
and one which is not an indemnity. Counsel for plaintiff 
said: “The statute does not begin to run in an indemnity 
contract until all of the losses indemnified have been ascer¬ 
tained and paid. In a non-indemnity contract the statute 
begins to run from the breach.” Counsel for defendant 
said: “Normally the time within which an action may be 
brought on a contract of indemnity, express or implied, is 
generally regulated by the statute, unless the contract of 
indemnity expressly fixes a definite period of time within 
which suit may be brought; and where the limitation is fixed 
by the contract, it must be a reasonable limitation. Further, 
independently of the statute of limitations, the indemnitor 


i 
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may defend on the ground of laches, where the indemnitee, 
under the circumstances, has unreasonably delayed in pro¬ 
ceeding against him. 

“3. Is the contract in suit an indemnity contract? If 
so, please explain fully why it is. * * Counsel for both plain¬ 
tiff and defendant answered “Yes”. Counsel for plaintiff 
further said: “Acker agreed to indemnity Herfurth for 
all damages occasioned by Acker’s failure to perform the 
work under the sub-contract in accordance with the prime 
contract between Herfurth and the Government. I should 
also point out that Herfurth is also claiming from Acker 
the amounts Herfurth had to pay under the Heard Law to 
Acker’s unpaid material men and laborers.” Coun- 
46 sel for defendant further said: “From the expressed 
terms of the contract” 

“4. The sub-contract, by Section 3, provides that: 
‘In the event the sub-contractor causes delay to the work 
by failure to make satisfactory progress, the contractor 
shall have all the rights* reserved to the owner in Article 
9 between the contractor and the owner,’ and reference 
to Article 9 discloses that such rights include the right 
by written notice to terminate the right to proceed with the 
work or in the alternative the right to have the contractor 
pay liquidated damages. Do both rights exist, (a) to 
terminate the right to proceed, and (b) to require the pay 
ment of liquidated damages; or are they alternative 
rights?” Counsel for both plaintiff and defendant an¬ 
swered that the rights are alternative. 

“5. Reverting to question No. 3, sec. 6 of the subcon¬ 
tract provides ‘any damages arising from the execution of 
this contract to be furnished and replaced by the sub-con¬ 
tractor’, does this make the contract an indemnity one, and, 
if so, why?” Counsel for both plaintiff and defendant an¬ 
swered “Yes”, counsel for plaintiff further saying, “the 
contents of the contract so indicate the intention of the 
parties.” 

“6. Reverting to question No. 4, plaintiff’s Exhibit ‘N’, 


the letter of July 6, 1934, gives the defendant notice that, j 
due to the slow progress of work, it is necessary to enjoy 
the rights reserved in Article 9 of the contract with the 
owner, quoting the clause above mention to the effect that, 
by written notice the right to proceed with the work may i 
be terminated, and concluding with the statement, ‘there j 
has been great delay in the working of this project which | 
is to be completed by August 24,1934. Is the termination ! 

of the right to proceed, the same as the termination 
47 of the contract?” Counsel for plaintiff answered [ 

•.. . “no,” and counsel for defendant answered “yes”, j 

counsel for plaintiff also saying, “Herfurth exercised his 
contract to take over the work covered by Acker’s sub-con¬ 
tract, but such taking over did not terminate Acker’s lia- i 
bility. 

“7. When does the plaintiff claim that the defendant 
breached the contract? Was it at, or prior to, the date of 
the letter just mentioned of Jnuly 6,1934, or at some subse¬ 
quent date? What is the exact date upon which the plain¬ 
tiff claims the defendant breached the contract, and what 
are the plaintiff’s reasons for such claim?” Counsel for 
defendant did not answer this question. Counsel for plain¬ 
tiff said, “Before July 6,1934, by failure to make the neces¬ 
sary progress to complete by contract date of October 13, 
1934, and to secure necessary materials, etc., see paragraphs | 

8 and 9 of the complaint. 

“8. Does the defendant admit that he breached the con¬ 
tract, or does he claim that the plaintiff did so? Whatever 
his claim may be, what are the reasons therefor?” Coun¬ 
sel for plaintiff replied “Defendant denies that he breached! 
his contract, but claims that plaintiff made it impossible! 
for defendant to complete his contract, and, therefore, the 
plaintiff breached the contract”, and counsel for defend^ 
ant said, “The defendant’s claim is that the plaintiff, by 
his conduct, made it impossible for- the defendant to per¬ 
form his contract, and by such action on the part of the 
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plaintiff, the defendant was thereby relieved from his obli¬ 
gations under the contract.” 

In reply to the letter from the counsel for the de- 

48 fendant, the Special Master wrote a further letter, 
dated June 3,1946, sending a copy to counsel for the 

plaintiff, which letter of June 3, 1946, followed the same 
paragraph numbering as the Special Master’s preceding 
letter of April 2, 1946, and contained the following ques¬ 
tions, to which answers were furnished as hereinafter 
stated: 

“2. If it is considered that the instant contract papers 
expressly fix a limitation period, I should like to have the 
same pointed out. Furthermore, if the doctrine of laches 
is considered applicable here I should like to be advised of 
the grounds for that contention.” Counsel for defendant 
replied: ‘‘Acker’s contract was an indemnity contract upon 
which the normal period of limitations applies. The con¬ 
tract itself does not set forth any express limitation period. 
At the present time, it is not entirely clear whether or not 
the defense of laches is applicable, but as subsequent devel¬ 
opments should indicate its applicability, the defendant de¬ 
sires to preserve his right of interposing this as a defense.” 
Plaintiff’s counsel replied: “Acker’s contract was one of 
indemnity, and the usual period of limitation applies to it. 
Mr. larks reserves the right to press the defense of laches.” 

“3. Please point out the express terms of the contract 
which makes the one in suit an indemnity contract.” De¬ 
fendant’s counsel replied: “Paragraph 2 of the sub-con¬ 
tract, Article 9 of the contract between Herfurth and the 
Government would tend to make the contract in suit an 
indemnity one.” Plaintiff’s counsel replied: “Paragraph 
3 of sub-contract, Article 9 of the contract between Herfurth 
and the Government. ’ ’ 

“4. Which of the two alternative rights is claimed here? 
Defendant’s counsel replied: “The plaintiff apparently 
proceeds on the right to take over, proceed with, the 

49 work, and then hold the defendant liable for any 
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„ j 

damages he has suffered. ’ ’ Plaintiff’s counsel re¬ 
plied: “The right to take over, proceed with the work, and 
Acker to pay the difference in costs, if any.” j 

“5. The question under this number is: ‘Does this make 
the contract an indemnity one and, if so, why?” You have 
answered that it does, but have not stated why. The de¬ 
fendant’s counsel replied: “The contents of the contracts 
would tend to indicate that it is the intention of the parties 
to have the contract considered an indemnity one.” Plaint 
tiff’s counsel replied: “The contents of the contracts so 
indicate the intentions of the parties.” 

“7. This is a most important question, but no answer at 
all has been given to it. Of course, it is really a question 
to be answered by the plaintiff rather than by you.” The 
defendant replied that the plaintiff contends that the de¬ 
fendant had breached the contract prior to July 6,1934, by 
failure to make sufficient progress to indicate his ability to 
complete the work within the required contract time limit. 
Plaintiff’s counsel made the same reply. 

“8. What facts are the basis for the defendant’s claim 
that the plaintiff by his conduct made it impossible for the 
defendant to perform? I should like to be advised specific¬ 
ally as to the conduct and the dates thereof.” Defendant’s 
counsel replied: “The defendant claims that the failure of 
other sub-contractors responsible solely to the plaintiff, and 
not to him, to perform their work, prevented him from per¬ 
forming his work. The details and dates of such non-per¬ 
formance on the part of other sub-contractors is a matter Of 
proof.” Plaintiff’s counsel’s reply was to the same effect. 

While during the course of the hearings before the 
50 Auditor, the parties were diametrically opposed to 
one another on the question whether the subcontrac¬ 
tor in suit was was, or was not, an indemnity contract, they 
have, in their replies to the Special Master’s letters, agreed 
that it was an indemnity contract. However, they also 
agree that the usual period of limitation applies. Accord¬ 
ingly, their agreements in these regards do not aid in the 


i 

! 

! 





solution of the question whether the action is barred by the 
statute of limitations. It, therefore, became necessary for 
the Special Master to examine the authorities himself, and 
his examination of them has produced the following: 

In Wilcox v. Executors of Plummer, 4 Pet 172, the Court 
said that where the contract and its breach admit of a 
definite assignment of date, the date of breach is that from 
which the statute of limitations must run, and that proof 
of damage may extend to facts that occur and grow out of 
the injury which is made the basis of suit, even up to the 
day of the verdict and, therefore, it is clear that damage is 
not, but breach of contract is, the cause of action. 

In Wicker v. Hoppock, 6 Wall. 94, the Court declared 
that where the contract is one of indemnity the obligee can¬ 
not recover until he has been actually damnified, and he 
can recover only to the extent of the injury he has sustained, 
up to the time of the institution of suit, but there is a well 
settled distinction between an agreement to indemnify and 
one to pay, and in the latter case, recovery may be had and 
suit may be brought as soon as there is a breach of contract. 
It was further declared that where the agreement was one 
to pay certain partnership debts, and also to indemnify the 
covenantee, the covenant to indemnify would not im- 
51 pair the effect of the covenant to pay. 

In Mills v. Allen, 133 U. S. 423, the Court declared 
that an agreement to assume a contract in connection with 
a further agreement to save the plaintiff harmless from 
liability is broken by a failure to pay the parties to whom 
the plaintiff is liable, and it is not necessary to a breach 
that the plaintiff show he had first paid those parties; such 
a contract is not merely one to indemnify the plaintiff from 
damage arising out of his liability, but is an agreement to 
assume his contracts, and to discharge him from his lia¬ 
bility, and is an absolute personal agreement. 

In Johnson v. Risk, 137 U. S. 300, a similiar case, the 
Court declared that the agreement to pay debts and lia¬ 
bilities, and to save harmless is broken by a failure to pay 


the parties to whom the indebtedness was due, and it was 
not necessary to a breach to show that those parties had 
been paid before suit was brought, for the agreement is 
not merely one to indemnify from damage, but to assume 
indebtedness and discharge from liability, and that the 
statute of limitations began to run when the breach oc¬ 
curred, and not when the plaintiff made payment. 

The Special Master accordingly makes the following 
Finding of Fact and Conclusion of Law: . i 

I 

FINDING OF FACT 

The breach of contract upon which the plaintiff relies is 
claimed by it to have been committed prior to July 6,1934, 
and suit was instituted on April 29, 1938. 

• I 

CONCLUSION OF LAW 

The three-year statute of limitations applies, and, accord¬ 
ingly, action was barred by that statute when suit was 
brought. 

The Special Master makes a charge of $350.00 for 
52 this report, which should be paid one-half by the 
plaintiff, and one-half by the defendant, there hav¬ 
ing been not only a claim made by the plaintiff, but also a 
counter-claim by the defendant 

Respectfully submitted, 

/s/ William C. Sullivax, 
Special Master. 


53 Filed March 18, 1946. W. C. S. 

Stipulation as to Action of Special Master Upon Motion 
For Preliminary Report on Issue of Statute of 
Limitations. , 

i 

The plaintiff and the defendant by their respective at¬ 
torneys hereby stipulate as follows: j 

- 1. That the motion filed before the Auditor on November 





6, 1944, to have the Auditor make a preliminary report on 
the issues of the statute of limitations shall be considered 
by the special master with like effect as if filed before him. 

2. All proceedings in this cause and all evidence taken 
and exhibits offered in evidence or for identification shall 
be considered by the special master under this stipulation. 

3. Should the findings of fact and law of the special mas¬ 
ter sustain the defense of the statute of limitations, he shall 
so report to the court without stating the account between 
the parties. 

/s/ Ward B. McCarthy, 
Attorney for Plaintiff. 

/s/ Rowland F. Kirks, 

Attorney for Defendant . 


53-A Filed Nov. 19, 1947. 

NOTICE OF MOTION TO ADOPT MASTER’S REPORT 

To: Ward B. McCarthy, Esq. 

Investment Building 
Washington, D. C. 

Attorney for Plaintiff 
William C. Sullivan, Esq. 

613 - 15th Street, N. W. 

Washington, D. C. 

Special Master 

Please take notice that on Tuesday, November 25, 1947, 
at 10 KX) ajn., defendant will move this court for an order 
overruling plaintiff’s objections to the master’s report 
herein filed with the clerk on Thursday, October 16, 1947, 
and adopting said master’s report. 

/s/ Rowland F. Kirks 

Attorney for Defendant 
444 Washington Building 
Washington, D. C. 

• • • • •••••• 
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54 Filed Dec. 5,1947. 

OBJECTIONS TO REPORT OF SPECIAL MASTER | 

Comes now the plaintiff, by his attorney, Ward B. Mc¬ 
Carthy, and objects to the Report of the Special Master 
and moves the Court to reject it in its entirety. For grounds 
of this motion he says: 

1. The finding of facts and conclusions of law of the 
Special Master, that the plaintiffs action is barred by the 
Statute of Limitations, is contrary to the law of this case 
upon that question as previously determined by orders of 
various Justices of this Court who have ruled upon that 
particular question. 

2. The Special Master’s charges for his services are uni 
reasonable. 

3. For other grounds to be called to the attention of the 
Court at the time of the oral hearing upon these objections. 

/s/ Wabd B. McCarthy 
Investment Building 
Washington, D. C. 
Attorney for Plaintiff 
To: 

Rowland F. Kirks, Esq. 

444 Washington Building 
Washington, D. C. 

Attorney for Defendant 

Please take notice that the foregoing objections to the 
report of the Special Master will be called to the attention 
of the Court. If you object to the motion to reject tlje 
report of the Special Master, you shall, within the thpe 
prescribed by the rules, file your objections in writing 
55 with the Clerk, and serve a copy thereof upon the 
undersigned. 

/s/ Ward B. McCarthy 
Investment Building 
Washington, D. C. 
Attorney for Plaintiff 




»* '~*s, g ay- tygAr . *» • 
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A copy of the foregoing, together with Points and Au¬ 
thorities, mailed this 6 day of December 1947 to Rowland 
F. Kirks, Esq., Washington Building, Washington, D. C., 
Attorney for Defendant, and to William C. Sullivan, Esq., 
Special Master, 61315th Street, N. W., Washington, D. C. 

/s/ Ward B. McCaethy 


56 Filed Feb. 3, 1948. 

ORDER 

Upon consideration of the plaintiff’s motion to reject the 
report of the Special Master and argument thereon and the 
defendant’s motion to adopt the report of the Special Mas¬ 
ter and argument thereon, it is by the Court this 3rd day of 
February, 1948, 

ORDERED that the plaintiff’s motion to reject the report 
of the Special Master be and the same is hereby denied; and 
it is further 

ORDERED that the defendant’s motion to adopt the re¬ 
port of the Special Master be and the same is hereby 
granted. 

/s/ F. Dickinson Letts 
Justice . 

57 Filed Feb. 5, 1948 

MOTION TO DISMISS PLAINTIFF’S AND DEFEND¬ 
ANT’S ACTIONS WITH PREJUDICE 

Comes now the defendant, by his attorney, Rowland F. 
Kirks, and moves the court to dismiss the plaintiff’s and the 
defendant’s actions with prejudice because they are barred 
by the Statute of Limitations. 

r 

/s/ Rowland F. Kirks 
Attorney for Defendant 
444 Washington Building 



NOTICE 


To: 

Ward B. McCarthy, Esq. 

Investment Building 
Washington, D. C. 

Attorney for Plaintiff 
William C. Sullivan, Esq. 

613 15th Street, N. W. 

Washington, D. C. j 

Special Master j 

i 

Please take notice that on-, February —, 1948, at 

-m., defendant will move this court for an order 

dismissing plaintiff’s and defendant’s actions with 

prejudice. j 

/s/ Rowland F. Kirks 

Attorney for Defendant j 

444 Washington Building 

A copy of the foregoing motion and notice, together with 
points and authorities, mailed this 5th day of February, 
1948, to Ward B. McCarthy, Esq., Attorney for Plaintiff, 
and to William C. Sullivan, Esq., Special Master, at the 
addresses set out above. 

i 

/s/ Rowland F. Kirks 


58 Filed Feb. 27,1948 

ORDER 


Upon consideration of the defendant’s motion to dismiss 
the plaintiff’s and the defendant’s actions with prejudice, 
and argument thereon, it is by the Court this 27th day of 


February, 1948, 


ORDERED that the defendant’s motion to dismiss the 


plaintiff’s and defendant’s actions with prejudice be and 
the same is hereby granted. 

IT IS FURTHER ORDERED that William C. Sullivan, 
special master, is awarded a fee of three hundred fifty dol- 



lars ($350.00) of which one-half is to be paid by the plain¬ 
tiff, and one-half is to be paid by the defendant 

/s/ F. Dickinson Letts 
Justice 

No objection as to form. 

/s / Ward B. McCarthy 

Attorney for Plaintiff 

59 Filed Apr. 30, 1948 

NOTICE OF APPEAL 

Notice is hereby given this 30th day of April, 1948, that 
H. Herfnrth, Jr., Inc., hereby appeals to the United States 
Court of Appeals for the District of Columbia from the 
judgment of this Court entered on the 27th day of February, 
1948, in favor of the defendant, Bertrand R. Acker, against 
said plaintiff, H. Herfnrth, Jr., Inc. 

/s/ Lowry N. Coe 

Attorney for Plaintiff 
717 National Press Building 

Hudson, Creyke & Hudson 
and Rowland F. Kirks 
Attorneys for defendant 
Washington Bldg. 

Washington, D. C. 

60 Filed June 8,1948 

DESIGNATION OF RECORD ON APPEAL 

The Clerk of the Court will kindly prepare record on 
appeal in the above-entitled action and will include therein 
the following: 

1. Declaration and bill of particulars. 

2. Answer and counterclaim. 

3. Reply to counterclaim. 

4. Pretrial stipulation and order. 







5. Order of reference to Auditor. . . 

i 

6. Order appointing Special Master. 

I 

7. Stipulation of counsel as to action of Special Master, j 

8. Report of Special Master. j 

9. Reporter’s transcript of testimony before the 

Auditor. j 

10. All exhibits before the Auditor. j 

11. Motion of plaintiff objecting and excepting to report I 
of Special Master. 

12. Motion of defendant to confirm and adopt report of j 
Special Master. 

13. Order of Court overruling objections and adopting j 
and confirming Special Master’s report. 

14. Motion to dismiss. 

15. Final judgment of dismissal. 

16. Notice of appeal with date of filing. 

61 17. Copy of this designation of record. 

_. i 

18. Statement by plaintiff of points on which hei 
intends to rely. 

/s/ Lowby N. Coe 

717 National Press Building I 
Attorney for Plaintiff 

Service of copy of foregoing Designation of Record on| 
Appeal made by deliverying a copy to Rowland & Kirks,! 
attorneys for defendant, about the 1st day of June, 1948.j 

/s/ Lowby N. Coe j 

Attorney for Plaintiff 

I 

62 Filed June 8,1948 j 

STATEMENT OF POINTS ON WHICH PLAINTIFF 

INTENDS TO REPLY ON APPEAL 

• • • 

. . # • I 

The plaintiff intends to rely on appeal on the following 
points: . . ] 
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1. That the Court erred in dismissing the action on the 
ground that it was barred by the statute of limitations. 

2. That the Court erred in not sustaining objections to 
the report of the Special Master and in adopting and con¬ 
firming said report. 

3. The Special Master in his report which was adopted 
by the Court erred in the application of the statute of limi¬ 
tations. 

* 4. The Special Master made no distinction between the 
claim for damages for breach of contract and moneys ex¬ 
pended by the plaintiff under the Heard Act. . 

/s/ Lowry N. Coe 

717 National Press Building 
Attorney for Plaintiff 

Service of copy of the foregoing Statement of Points on 
which Plaintiff Intends to Rely on Appeal was made by de¬ 
livering copy to Rowland F. Barks, atty for Defendant, 
about the 1st day of June, 1948. 

/s/ Lowry N. Coe 

Attorney for Plaintiff 


EXCERPTS PROM TESTIMONY AND PROCEEDINGS. 

2 The above entitled cause came on for hearing be- 

for the Auditor, A. Leftwich Sinclair, at 10:30 o’clock a.m., 
pursuant to order of reference dated February 16, 1943. 
APPEARANCES: 

On behalf of the plaintiff: 

Ward B. McCarthy 
On behalf of the defendant: 

Raymond M. Hudson. 


Mr. McCarthy. We will discontinue as to Guerrieri and 
proceed as to Acker alone. 

Mr. Hudson. There are three actions in this matter. One 
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of them is against Acker and Guerrieri individually. The 
other one is against Acker and Guerrieri as partnership 
and the third one is Acker, Guerrieri and Cohen. j 
3 At the pre-trial I moved to make them elect which I 

one they would stand on and they contended that they j 
who were the partners, and the court let it then to make | 
them elect after they had taken some testimony here. 

1 i 

Mr. McCarthy. If the Auditor please, the individual ac- j 
tion against Cohen has been dismissed. We dismissed the j 
partnership action; that is the action against Acker, Guer- ! 
rieri and Cohen and we dismissed the one against Acker | 
and Guerrieri, leaving us only the one suit as against Acker. ; 

We are proceeding only in 90122, Herfurth against Acker. 

The Auditor. You are electing not to proceed in No. 
89312 and No. 90123 T j 

Mr. McCarthy. That is right. j 

The Auditor. And you now desire to proceed with the j 
introduction of your evidence in action No. 90122 only? 

i 

Mr. McCarthy. Correct; that is right. j 


Mr. McCarthy. One of them has been dismissed by the j 
court, Mr. Hudson, you know that j 

The Auditor. Which one? 

j 

Mr. McCarthy. The one against Cohen. 

4 The Auditor. Well, identify it by number. 

Mr. Hudson. 89312. I 

* . . I 

. Mr. McCarthy. 89312 is an action against Acker, Guer-! 
rieri and Cohen individually and as co-partners. That 
action is not before us here today. 

The Auditor. Very well. We will proceed in the case of 
90122, Mr. Norris * client not being a party to it 
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5 OPENING STATEMENT IN BEHALF 

OF THE PLAINTIFF 

By Mr. McCarthy. 

Mr. McCarthy. If the court please, this is a suit by H. 
Herfurth, Jr., Incorporated, a corporation, against Ber- 
trom R. Acker, also known as B. R. Acker. In this case we 
will show that the plaintiff was the general contractor to do 
certain work at the Veteran’s facility in Hampton Road; 
that the defendant Acker became a subcontractor to erect 
a seawall We will show that in accordance with the terms 
of the subcontract the defendant failed to do the work in a 
satisfactory manner and on time. 

It was necessary for the plaintiff, the general contractor, 
to take over and complete the job. We will show to the 
Auditor the exact amount of money over and above the 
cost of the subcontract which expenses were borne by the 
plaintiff. The object of this suit is, in reality, the 

6 amount of money over and above the contract price. 

There is also here a cost claim on the part of the 
defendant Acker, growing out of the subcontract wherein he 
dbrims he was injured and he gives an estimate of what 
profits he would have made if he had been allowed to con 
tinue. Is that a correct statement as to the claim of Acker? 

• • • • •••••• 


7 Thereupon 

i HUGO HERFURTH, JR. 

was called as a witness for and on behalf of the plaintiff 
and, having been first duly sworn, was examined and testi¬ 
fied as follows: 

! DIRECT EXAMINATION 

By Mr. McCarthy. 

Q. State your full name? A. Hugo Herfurth, Jr. 

Q. Now, Mr. Herfurth, as of February 5,1934, what was 
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your position with H. Herfurth, Jr., Inc.? A. I was presi¬ 
dent of that corporation. 

Q. Now directing your attention to February, 1934, didj 
the corporation enter into a contract with the Veteran’s 
Administration, for the construction of a sea wall at the 
Veterans’ Administration Home in the Norfolk area? A*j 
At Hampton, Virgina, yes. 

Q. I show you an exhibit and ask you if you recognize 
that document? A. Yes, sir, I do. 

Q. "What is the document? A. It is a contract for build¬ 
ing a sea wall for the Veteran’s Administration Hospital. 

Q. "What was the contract price? A. $45,282. 

Mr. McCarthy. We ask that this be marked as plaintiff’s 
Exhibit A. 


i ; 

i 

■ j 

8 (Contract for building sea wall for Veteran’s Ad¬ 

ministration Hospital was thereupon marked plain¬ 
tiff’s Exhibit A and received in evidence.) | 

j 

By Mr. McCarthy. j 

Q. Now did there come a time when the plaintiff entered 
into a subcontract with B. R. Acker to do a portion of the 
work on the sea wall? A. Yes. 

Q. I show you a document and ask if you can recognize 
it and if so please state what it is? A. It is a contract with 
Mr. R. B. Acker for concrete work and excavation and other 
incidental work connected with the construction of the sea 
wall. 

Q. At what price? A. $22,620. 

Mr. McCarthy. I ask that this be marked and received 
as plaintiff’s Exhibit. i 

(Contract between plaintiff and the defendant for con¬ 
crete work, etc., was marked plaintiff’s Exhibit B and re¬ 
ceived in evidence.) 
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Q. Did the plaintiff file a standard performance 

9 bond? A. Yes, the corporation furnished a bond to 
the federal government. 

Q. I show yon plaintiff’s Exhibit E and ask you if 

10 you recognize it? A- Yes, sir, I do. 

Q. Is that a copy of the bond which the plaintiff 
gave to the government? A. Yes. 

Mr. McCarthy. I ask that be received. 

(Copy of bond was marked plaintiff’s Exhibit E and re¬ 
ceived in evidence.) 


Q. Mr. Herfurth, after the completion of the work 

13 were you sued in the United States District Court for 
the Eastern Division of Virginia for bills which arose 

oat of this contract? A. Yes, sir. 

Mr. McCarthy. We offer a certified copy of a proceeding 
* in the District Court of the United States for the Eastern 
District of Virginia bearing law No. 6077, an action entitled 
United States of America which sues for the use and benefit 
of Richmond Sand & Gravel Corporation v. H. Herfurth 
Jr., Inc., a corporation, and United States Fidelity and 
Guaranty Company. 

Mr. Hudson. What was that question? 

Mr. McCarthy. I am making an offer of the certified copy 
of the record which record shows intervening petitions on 
behalf of other creditors, namely Hudgins Lee Construction 
Company, Inc., John L. Hutton, Inc., K. W. Hudgins trad¬ 
ing as Hampton Oil & Sign Supply Company, Standard Oil 
Company of New Jersey and Virginia Steel Company, Inc. 
We offer it in evidence. 

14 • Mr. Hudson. I would like to ask what the purport 
of this transcript is—what is the purpose of it? 

Mr. McCarthy. It shows we were sued for materials 
going into this job, and it is accounted for in our bill of 
particulars. 





The Auditor. For the present would it suffice to 

15 have it marked for identification? 

. Mr. McCarthy. Marked for identification. Mark | 

it then. 

(Copy of record of proceeding in District Court of the j 
United States for the Eastern District of Virginia, law No. 
6077, was thereupon marked plaintiff’s Exhibit L for iden¬ 
tification.) . '! 

Q. Now, Mr. Herfurth, drawing your attention to section j 
4 of the subcontract which provided that the contractor j 
would finance the subcontractor his weekly payroll i 

16 for the first thirty days, did there come a time when j 
* the defendant Acker called upon you for further i 

financing of his payroll? A. Yes, he did. Every week j 
thereafter. 


Q. Mr. Herfurth, did the plaintiff in accordance with the ! 
terms of the subcontract advance to the defendant his pay- j 
rolls for the first thirty days? A. Yes. 

• • • . • . i 

- Q. And your answer was that thereafter he called i 
17 upon you for weekly payrolls and you advanced him j 
the money? A. Yes, we did. 

Q. Now, Mr. Herfurth, at the time of this contract who j 
kept the books of your corporation? A. My secretary who i 
has been with me for 14 years. j 


Q. I show you a ledger and ask if you can identify the j 
book. A. Yes, this is the book where the costs of the job 1 
were entered. ‘ • j 

Q. That was a record kept in due course by the plaintiff?! 
A. Yes, sir. 

Mr. McCarthy. We offer the record book as plaintiff’s 
Exhibit M. I 

Mr. Hudson. Is that just payrolls? 
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The Witness. No. 

% 

Mr. Hudson. I would like to ask one question. 
18 Does that cover the whole account that is in this suitT 
The Witness. Yes. 


Q. Now, Mr. Herfurth, do the entries in those books under 
the title of concrete sea wall at Hampton, Virginia, repre¬ 
sent the costs to the plaintiff for the building of that wall? 
A. Yes. 


Mr. McCarthy. He is objecting to my laying my 

19 groundwork to proceed with my individual items and 
then prove them in some detail. I am introducing 

this book as evidence to refer to as I go down my items. It 
is a hook kept in the regular course of business and it should 
be admitted. 

Mr. Hudson. Is Your Honor letting it in? 

The Auditor. Can’t it just be marked for identification? 
Mr. McCarthy. We can mark it for identification. I 
don’t care as long as it is in here. 

(Ledger of H. Herfurth, Jr., Inc., was marked plaintiff’s 
Exhibit M, for identification.) 

Q. Now, Mr. Herfurth, did there come a time after Acker 
started on the job that you or representatives of the 

20 corporation inspected the work that Acker was sup¬ 
posed to do on this sea wall? A. Yes. 

Q. Was he progressing at a rate of speed which would 
enable him to have finished within the time limit of the con¬ 
tract? A. No, sir; nowhere near. 


Q. When you inspected the job had it progressed suffi¬ 
ciently at that time to enable the contract to be finished 
within the period specified in the contract? A. No, sir; 
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he was down there over three months and the job was I 
21 not progressed 15 per cent. I had received letters j 
from the Veteran’s Administration, as well as the | 
bonding company, with threats if the job did not proceed ! 
faster we would have to do something about it. 

Q. Now, did there come a time that the plaintiff took over I 
the work in accordance with the contract? A. Yes, sir. 

Q. Was notice of that given to the defendant Acker? A. 
Yes. - | 

Q. And when would you say that took place? A. I just 
cannot recall the date now. I think it was sometime in July j 
or August. 


The Auditor. Bight there, let me ask you a question. 
About how long before the work was taken over was notice j 
given of your intention to take it over? 


The Witness. I would say approximately a month. I had; 
been down there a number of times and pleaded with him to i 
progress with the work, and threatened that under my con-i 
tract I would have to take the job over if he didn’t make 
better time. 

22 Mr. Hudson. Was that a written notice? 

The Witness. I gave him one written notice, yes, 
sir. The others were oral. 

Mr. Hudson. When was that? 

The Witness. I don’t recall the date. 

The Auditor. He said about a month before it was taken 
over. That is what I was trying to find out. 

i 

By Mr. McCarthy. 

Q. Now, Mr. Herfurth, I show you a carbon copy of a 
letter addressed to B. B. Acker signed by H. Herfurth, Jr., 
as president of the plaintiff corporation and ask you if you 
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can identify it? A. Yes, I can. This is the notice; the 
official notice. 

Mr. McCarthy. I ask this be marked as plaintiff’s Ex¬ 
hibit N. t 

(Letter dated July 6,1934, from H. Herfurth, Jr., Inc., to 
B. B. Acker, was thereupon marked plaintiff’s Exhibit N 
for identification.) 


Q. I show you plaintiff’s Exhibit N and ask you if 
25 that is your signature? A. Yes. 

Q. How did you send that letter to Mr. Acker? A. 
By mail, I believe. 

Mr. McCarthy. We ask this be received in evidence at 
this time for the consideration of the Auditor showing that 
notice was given. 

(Original letter dated July 6,1934, from H. Herfurth, Jr., 
Inc^ to B. B. Acker, was marked plaintiff’s Exhibit N and 
received in evidence.) 


Q. At the time you took over the project did you find any 
records there, or correspondence? A. Yes, I am sure I did. 

' Mr. Hudson. When was that time you took over? 

The Witness. Sometime in July. 

Mr. Hudson. The 7th of July? 

1 The Witness. No, I said sometime in July. I don’t re¬ 
member the date, but it was sometime in July. 

Mr. Hudson. Wasn’t it the day after that exhibit—what 
is that exhibit number? 

The Witness. I don’t remember. It was sometime after 
the 6th of July. 


Q. Prior to the time you had taken over did there 
come a time when you advised Acker that you no 
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longer would advance him his payrolls? A. Yes, sir. j 
Q. I show you a letter dated June 22, 1934, addressed to 
Acker and ask you if that is your signature? A. Yes, it is. 

Mr. McCarthy. We ask this be received as plaintiff’s 
Exhibit No. 0. 

(Letter dated June 22,1934, from H. Herfurth, Jr., Inc., 
to R. B. Acker was thereupon marked plaintiff’s Exhibit 0 
and received in evidence.) I 

Q. Now, Mr. Herfurth, how soon was it after Mr. 

27 Acker started to work that he began asking you to 
supply his payroll and to pay bills for materials on 

the job and charge those to his account? A. I cannot recall 
the dates, but I do know it wasn’t very long after he started 
the job that he said his credit down there—that people 
didn’t know him and he would like for me to establish a line 
of credit or order certain materials for him. 

Q. I show you a letter addressed to the plaintiff by R. B. 
Acker, dated March 23, 1934, and ask you if that was re¬ 
ceived? A. This is a letter from him requesting an advance 
payment for some equipment and other matters. I haven’t 
read the entire letter. j 

Mr. McCarthy. We offer this as plaintiff’s Exhibit P. | 
(Letter from R. B. Acker dated March 23, 1934, from 
R. B. Acker to H. Herfurth, Jr., Inc., was thereupon marked 
plaintiff’s Exhibit P and received in evidence.) 

By Mr. McCarthy. j 

Q. I show you a telegram dated April 17,1934, addressed 
to the plaintiff by R. B. Acker, and ask you if that was re¬ 
ceived? A. Yes. It’s a telegram asking for a payroll 
advance. ! 

Mr. McCarthy. I ask that be received in evidence. 
(Telegram dated April 17, 1934, from R. B. Acker to H. 
Herfurth, Jr., Inc., was thereupon marked plaintiff’s Ex¬ 
hibit Q and received in evidence.) j 

« ', i 

28 -- By Mr. McCarthy. 

Q. What was the amount of money in excess of the 
contract price between the plaintiff and the defendant that 
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had to be paid for by the plaintiff because of the failure of 
the defendant Acker to perform in accordance with his 
contract? 

Mr. Hudson. I object to that unless he specifies what 
he bought without notice to Acker. 

The Auditor. Isn’t that very much like the question 
which was raised here awhile ago? 

Mr. Hudson. No. This is a final figure. 

The Auditor. Wasn’t there an objection similar to that 
made awhile ago? 

Mr. McCarthy. There was a similar objection made, but 
we are showing the amount of the plaintiff’s claim, breaking 
it down item by item, showing when Herfurth got it or when 
Acker got it. 

Mr. Hudson. If you can do it item by item, I think that 
is the way to do it. 

The Auditor. If that is an objection it will be overruled. 

By Mr. McCarthy. 

Q. All right. Answer the question. A. The excess 
amount of the subcontract is $14,511.39. 


By Mr. McCarthy. 

29 Q. Did there come a time when the defendant 
Acker breached his contract? A. Yes, sir. 

Q. When would you say that was? A. I don’t recall. 
Sometime in July. 

Q. Would it be at the time you wrote the letter of July 
6th? A. Yes. 

Q. He had breached the contract at that time? A. Yes. 

Q. And approximately at that date the plaintiff took 
over the job and continued it from then on? A. That is 
correct, sir. 
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30 By Mr. McCarthy. j 

Q. Mr. Herfurth, after your company had taken 
over the job, was Mr. Acker retained in your employment? 
A. Yes. | 

Q. How long did he stay on the job? Until it was com- j 
pleted? A. Yes, sir it was almost completed. 

Q. I will have marked for identification a copy of tele- j 
gram as plaintiff’s Exhibit R and ask you if that telegram j 
was sent. A. Yes, sir. It was sent for the reason that he 
is asking for more money and they have already overdrawn! 
the amount of money for the portion of the work that he 
had done. 

Q. Let me understand you, you mean that the proportion j 
of the work done was less than the proportion of the money! 
which you had paid him? A. No. In other words, he hadn’t 
done nearly as much work as he should have done for 

31 the money he had already drawn and he is asking for 
more money. 

Mr. McCarthy. We ask it be received in evidence. 

(Copy of telegram dated June 22,1934, from H. Herfurth, 
Jr., Inc., to B. R. Acker was marked plaintiff’s Exhibit R 
and received in evidence.) 


Q. Is that a correct statement by the government 
33 inspector? A. No, sir, the statement is not correct 
Mr. Acker never was at any time tied up with his 
work by the pile driver or anyone else. It was just the 
opposite. When the pile driver was to drive his sheet piling 
he found out that Mr. Acker had not taken out the footings 
and he had to wait until Mr. Acker came back to take out the 
old footings before he could go on with his work. 

Q. Were you there? A. I was there at that particular 
time. 

Q. What particular time? A.' The particular time this 
incident happened that I just quoted. ! 


i 

i 
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. 

Q. That bears date the 11th of May. Were you there 
then! A. I don’t know what date it was. Sometime around 
that date, but I remember well, we had the same thing with 
the pile driver continuously making complaints about Mr. 
Acker not pulling out the old concrete walls—the old foot¬ 
ings of the concrete walk , 


The Witness. When the pile driver had to drive 

34 ■ his sheet piling he would strike concrete that Mr. 

Acker had not removed and the sheet piling would 
naturally go off on an angle. He would have to pull that 
piling out again and then call for Mr. Acker to get his crane 
there and pull out the concrete so that he could pro- 

35 ceed with driving his piling. I would like to explain 
what I mean. 

Sheet piling and piles are two different things. This is 
sheet piling I have been talking about. 

(Letter dated May 11,1934, from Joseph J. Halter to H. 
Herfurth, Jr., Inc., was marked defendant’s Exhibit 1 for 
identification.) 


36 “A. That is the complaint he made to the inspec¬ 

tor. I am quite sure that after receiving it is the time 
I went down to investigate it.” 

The Auditor. You found as a result of your investiga¬ 
tion that these statements were not correct—were not true? 

The Witness. Yes, sir. I went down to investigate and 
find out who was tying up the job, and I saw this with my 
own eyes, when Mr. Smith, the pile driver, was driving the 
sheet piling, he would strike the concrete footings of the 
old wall and these piles shoved off on an angle, instead of 
going down straight. , . 

The Auditor. You reached that conclusion as a result of 
your personal inspection and observation of the work? 
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The Witness. Yes, sir. 

The Anditor. I think I will let it stand. 


A. When I got down there Mr. Smith, who was the 
37 contractor for the pile driving, had made complaints i 
that Mr. Acker was holding him np; that he had not 
pnlled the concrete footings ont so that'he could drive the 
piles, and I saw myself while he was driving piles there that 
he hit the concrete—the old footings, and the sheet piling 
went sideways and Smith cursed and damned just then and 
threatened to leave the job besides. 

Whether it was that particular time he threatened to stop j 
the job, I don’t know, but he did at various times, on account I 
of the conditions, losing time and not being able to drive j 
his sheet piling, but Acker has always alibied about some- j 
thing when he wanted money, that it was somebody else’s ! 
fault, but I never went out there one time and made any j 
• investigation and found out that it was anybody else’s fault 
but Mr. Acker’B. 


_ . j 

Q. Will you please state your full name? A. Sarah 

52 Marshall Haddad. j 

Q. Directing your attention to the year 1934, where j' 
were you employed? A. H. Herfurth, Jr., Inc. 

Q. And what were your duties with the corporation? A. 
I was a bookkeeper, stenographer and general clerical 
worker. 

Q. I show you plaintiff’s Exhibit M for identification and 
ask you if you know what that is? A. It is a book in which 
I entered the costs of the various projects we were working 
on. j 

Q. Directing your attention to page 45, is all the hand4 
writing thereon your own? A. Yes, it would be my 

53 handwriting. ! 






Q. Now, Mrs. Haddad, upon what information did 
you base these entries? A. Well, when we would.get cheeks 
from the government in payment of a contract, of course 
that would be deposited in the bank and of course, entered 
as a credit for that amount, and as the bills would come in, 
I would write checks for them and record them in this book. 


Mr. McCarthy. Now, if your Honor please, we will go 
down through these accounts. I suggest that each one be 
treated as a number running consecutively, and I will take 
them up in that order. 

The first item is $300 to R. B. Acker. 

By Mr. McCarthy. 

Q. Now, Mrs. Haddad, do you find a charge of $300 to 
R. B. Acker dated April 7,1934? A. Yes. 

Q. And what is that for? A. It is charged to his sub¬ 
contract. 

Q. For what particular? A. Well, it probably is for the 
payroll. 

Q. I show you a check, did you write that check? A. Yes. 

Q. And Mr. Herfurth’s signature is on it. 

Mr. McCarthy. We will mark the check plaintiff’s 
54 Exhibit No. 1 and ask that it be received in evidence. 

(Check for $300 dated April 7, 1934, was there¬ 
upon marked plaintiff’s Exhibit 1 and received in evidence.) 


Mr. Herfurth I show you this check for $300 and ask you 
if you know the purpose for which that was advanced? 
Mr. Herfurth. That was for the payroll. 


By Mr. Hudson. 

0. Payroll for what time? A. Probably for the week 
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ending April 7,1934. According to this book that would be 
the first payroll period. 

Q. Didn’t you just say now you didn’t know what it was j 
for? A. According to this book, we have it divided in two j 
columns, one for the materials used on that contract 
55 and the other is for the subcontract job. 

Mr. Hudson. I will ask Mr. Herfurth for what j 
period was this $300 payroll. 

. Mr. Herfurth. For the first week in April when he j 
started the job. Ending April 7th.. 


By Mr. McCarthy. 

Q. Item No. 2 is April 18, R. B. Acker, $80? A. Yes. 

Q. What do you have in your book for that? A. B. R. 
Acker charged under subcontract. 

Q. That would be for payroll? A. Probably for payroll. 
Q. I show you a letter and ask if you wrote it. A. That 
is my form letter. 

Q. Did you write that letter? A. Not exactly. 

Q. Did you draw that check? A. It is Mr. Herfurth’s 
check. 

Mr. McCarthy. We ask that this be marked as plaintiff’s 
Exhibit No. 2, both the letter and the check. 

(Check for $80 and letter, both dated April 18,1934, were 
thereupon marked plaintiff’s Exhibit 2 and received ill 
evidence.) 

i 

I 

• i i • • • • • • * 

1 

! 

By Mr. McCarthy. 

Q. Next is an item of R. B. Acker, $75. Don you have 
in your book an item for that? A. Yes. 

56 ; Q. What was it allocated to? A. Subcontract i 

Q. Meaning payroll? (No answer.) 

• » ♦.•••••• 

i 

I 

• i 

i 






Q. I notice yon have in yonr first column after the name 
a number. Does that represent the check? A. It probably 
does. I couldn’t recall off-hand. 

Q. Would you look at this item I have just referred to, 
$75, and tell me what the check number is for it? A. On my 
book I have 345. 

Mr. McCarthy. I ask it be marked as plaintiff’s Exhibit 
3 and received in evidence. ; ' 

(Check No. 345 was thereupon marked plaintiff’s Exhibit 
3 and received in evidence.) ' 

Q. Item No. 4, April 26th, E. B. Acker, $190? A. Yes, 
that is entered here. 


By Mr. McCarthy. 

57 Q. I will mark these as plaintiff’s Exhibit 4, one is • 
the transmitting letter. You wrote that letter, Mrs. 

Haddad? A. That is my form letter. 

(Check for $190 and letter, both dated April 26, 1934, 
were thereupon marked plaintiff’s Exhibit 4 and received 
in evidence.) ~ ~ 

•* • . • • • • ■ • -• • 

. • \ • i *a « 

Q. The next is April 30, E. B. Acker, $58. Is this a letter 
which is on your form? A. Yes. 

Mr. McCarthy. We ask that this be marked plaintiff’s 
Exhibit No. 5 and received in evidence. 

58 {Check for $58 and letter, both dated April 30, 
1934, were thereupon marked plaintiff ’s Exhibit 5 

and received in evidence.) 


Q. What does the book show that the $58 was charged 
for? A. Under the same subcontract 
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Q. The next item is May 4, B. B. Acker, $210.59. Do yon 
have an entry for that? A. Yes, I have that charged to 
subcontract. 

Q. Is this letter on your form? A. Yes. 

Q. Is the attached payroll the usual form submitted by 
Mr. Acker? A. Yes. 

Mr. McCarthy. We ask this be marked plaintiff’s Exhibit 
6 and received in evidence. ■ j 

(Check dated May 4,1934, for $210.59 and accompanying j 
papers, were marked plaintiff’s Exhibit 6 and received in j 
evidence.) . * ;; j 


Q. The next one is May 10th and it is going to be con- | 
fined only to Mr. Acker’s $154.84, No. 7? A. Yes, I . j 
59 have that item. j 

Mr. McCarthy. I ask this be marked as plaintiff’s j 
Exhibit No. 7. The payroll is in the usual form submitted, j 
The Witness. Yes. . , - j 

(Pay roll form of B. B. Acker, in the amount of $154.84, j 
and accompanying check, were marked plaintiff’s Exhibit 

7 and received in evidence.) , | 

• • • . • • • • • • • J 

Mr. Hudson. Exhibit 7, was this the pay roll for the ! 
Hampton job? I 

The Witness. Oh, yes, that is Acker’s form that they used 
themselves. 

By Mr. McCarthy. ' 

• • - i 

Q. Item No. 8, payment on May 15th to C & 0 Bailroad j ‘ 
Company, $66.50? A. Yes, I have that item charged to I 
material '' ■ 


«. * • m ' • > 

Q. I show you check No. 383 payable to the C. & 0. Bail- 
road Company in the amount of $280. Will you please tell 
us how the division was made to this job? A. I have $66.50 
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charged to material, Acker and Guerrieri and $213.63 
charged to material for the pile driving work. That was 
under a subcontract 

Q. $213.63 was charged to Smith Brothers, the pile driv¬ 
ing contractors? A. Yes. 

Q. And $66.50 was for what? A. Cement—for the 
60 concrete work. It was freight that was charged to 
the concrete work itself, and the balance was to Smith 
Brothers for the pile driving. 

Mr. McCarthy. I ask it be marked as plaintiff’s Exhibit 
No. 8. 

(Check No. 383, dated May 15, 1934, was thereupon 
marked plaintiff’s Exhibit No. 8 and received in evidence.) 


Q. Item No. 9 is May 17, cash pay roll, R. B. Acker, 
$167.42. Do you have an entry for that A. Yes, I have. 


Mr. McCarthy. I ask that be marked plaintiff’s Exhibit 
No. 9 and received in evidence. 

(Check No. 398, $167.42, dated May 17, and pay roll form 
of R. B. Acker were marked plaintiff’s Exhibit 9 and re¬ 
ceived in evidence.) 

• ••••••••• 

61 Q. The next one is No. 10, May 23,1934, cash pay 
roll, $93.09? A. Yes. 

Q. Check 453? A. Yes. 


(Pay roll form of R. B. Acker, May 23,1934, $93.09, was 
marked plaintiff’s Exhibit 10 and received in evidence.) 

Q. The next is item No. 11, May 31, cash pay roll, $141.17. 
That is check 415? 









62 Q. This is the usual pay roll form for the week? 
A. Yes. 

• ••••••••• 

* j 

(Pay roll form of R. B. Acker, May 31,1934, $141.17, was 
thereupon marked plaintiff’s Exhibit 11 and received in 
evidence.) 


Q. No. 12 is item June 2nd, cash, miscellaneous, $8.80? 
A. I have that charged under material. 

• • • • • • • • • • 

(Letters dated May 28, 1934, and June 4, 1934, from H: 
Herfurth, Jr., Inc., to R. B. Acker, respectively, were 
marked plaintiff’s Exhibit 12 and received in evidence.) J 

• • • • • • • • • f 

Q. The next item is No. 13, June 8, R. B. Acker, $340.05? 
A. That is charged on the subcontract. 

Q. I show you a check No. 423, and ask how you 
63 arrived at that figure applicable? A. We had sev¬ 
eral jobs, apparently, at that time and $320.05 was 
used for Acker and Guerrieri’s pay roll, and I have the 
other item—do you want me to go into detail about that? 


I 

Q. But the Acker pay roll for that week amounted to 
what? A. $340.05. 

Mr. McCarthy. We ask that be marked and received as 
plaintiff’s Exhibit 13. 

(Check No. 423, dated June 8, 1934, was marked plain¬ 
tiff’s Exhibit 13 and received in evidence.) 


64 Q. The next item is June 8, Saunders-Cropper, 
Inc., $150? A. I have that charged to material Of 
Acker’s sub-contract. 
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(Check No. 424, dated June 8, 1934, $150. was marked 
plaintiff’s Exhibit 14 and received in evidence.) 


65 Q. Next is item 15, June 19, Sinclair Refining 
Company, $100. Do you have an item for that? A. 
I have that charged against his material. 


Mr. Herfurth, Do you know why this was paid to the Sin¬ 
clair Refining Company? 

Mr. Herfurth. That was for gasoline Mr. Acker used on 
bis crane. 

Mr. McCarthy. I ask the check be marked plaintiff’s Ex¬ 
hibit 15. 

(Check dated June 9, 1934, for $100, was marked plain¬ 
tiff’s Exhibit 15 and received in evidence.) 


By Mr. McCarthy. 

• 

Q. Item 16, R. B. Acker, $373.39? A. I have that charged 
under subcontract. 

Q. Your check 441? A. I have that 443. 

66 Q. This is the pay roll? A. Yes. 

(Check for $373.39 was marked plaintiff’s Exhibit 
16 and received in evidence.) 


Mr. McCarthy. I offer the receipt of R. B. Ackers, which 
covers items 16,18 and 19. I will have to bring in Mr. Mar¬ 
tin. Step down, for the moment, Mrs. Haddad. 


WALTER H. MARTIN 

was called as a witness for and on behalf of the plaintiff 
and, having been first duly sworn, was examined and testi 
fied as follows: ' - v - 
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• • • • # • • • • • 

67 Mr. McCarthy, Mrs. Haddad, do you have a record 
now on the book of a check No. 457 in the sum of 
$268.74? Mrs. Haddad. $268.74? 

Mr. McCarthy. Yes, on the 23rd. 


Q. Mr. Martin, I show you a check made payable to your j 
order and ask you if you know what you did with the pro- \ 
ceedsofit? A. Why, it was used for the pay rolls of Acker j 
and the stuff that was on that job. 

Q. That was the usual pay roll for that job? A. Yes, sir. j 
Mrs. Haddad. I have a $60 item for the C. & 0. Railroad, j 
Mr. McCarthy. Oh, yes, that is the one I wanted. I ask ! 
that this be marked as plaintiff’s Exhibits 18 and 19, j 
68 and received, check and pay roll form. 

(Check No. 457 for $268.74, was marked plaintiff’s 
Exhibit 18 and received in evidence.) 

(Pay roll form in connection with above check was 
marked plaintiff’s Exhibit 19 and received in evidence.) 
Thereupon 


MRS. SARAH MARSHALL HADDAD 

was recalled as a witness for and on behalf of the plaintiff 
and, having been previously duly sworn was examined and j 
testified further as follows: 

FURTHER DIRECT EXAMINATION 

I 

;Bv Mr. McCarthy. - j 

Q. No. 17, June 18, $60.80 to the C. & O. Railroad Com¬ 
pany. Do you have a record of that? A. C. & O. Railroad 
Company, $60.80. 

Q. Charged to what? A. Material. 


(Check dated June 18, 1934, $60.80, C. & O. Railroad 
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Company, was marked plaintiffs Exhibit 17 and received 
in evidence.) 


Q. The next number is 20. June 26, Sinclair Refining 
Company for $24.41. A. I have that charged against mate¬ 
rial on the concrete work. 


69 Mr. Herfurth, do you know why that money was 
extended? 

Mr. Herfurth. It was for gasoline and oil. 

Mr. McCarthy. Authorized by Acker? 

Mr. Herfurth. Yes, sir. 

Mr. McCarthy. I ask it be received. 

(Check No. 460, June 26, 1934, Sinclair Refining Com¬ 
pany $24.41, was marked plaintiffs Exhibit 20 and re¬ 
ceived in evidence.) 

By Mr. McCarthy. 

Q. Item No. 21, R. B. Acker, June 29, $385.66? A. I have 
that charged under subcontract. 

Mr. McCarthy. I ask it be marked plaintiffs Exhibit No. 

21 . 

(Check dated June 29, 1934, $385.66, was marked plain¬ 
tiff’s Exhibit No. 21 and received in evidence.) 


Q. The usual form of payroll? A. Yes. 


Q. The next item is July 6, cash pay roll, $599.98. That 
is item No. 22. A. I have that charged to subcon- 
70 tracts. 

Q. How much? A. $599.98. 


Q. You have how much charged to Mr. Acker? A. I have 
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$599.98 charged to Acker and other charges to other sub¬ 
contractors. 


71 (Pay roll form of R. B. Acker, $599.98, was marked 
plaintiff’s Exhibit 22 and received in evidence.) 

Mr. McCarthy. In these cases were yon giving that much I 
cash to Mr. Acker or were yon paying the money yourself f j 
Mr. Martin. In that particular case I paid them off my- ; 

self when I went down there. I divided it up and gave Mr. ! 

• • 

Smith so much and gave Mr. Acker so much. 

72 Mr. McCarthy. You paid the men on this pay roll? | 
Mr. Martin. I saw them names was signed on there. | 

Mr. McCarthy. And all those people were employed by ! 
Mr. Acker? 

Mr. Martin. Yes. 


Q. The next item is July 14, C. & 0. Railroad, $145.20. A. j 
I have that charged to Acker as freight on cement. 


• • • 

Mr. McCarthy. Mark it plaintiff’s Exhibit No. 23, Mr.j 
Herfurth, do you know why that was paid to the C. & O. 

Railroad? , I 

_ _ _ 1 

Mr. Herfurth. It was paid for freight on two cars of j 
cement? | 

Mr. McCarthy. At Acker’s request? | 

Mr. Herfurth. Yes, sir. 

Mr. McCarthy. I ask it be received in evidence. 

(Check No. 490, to C. & 0. Railroad Company, $145.20, 
July 14, 1934 was marked plaintiff’s Exhibit 23 and re¬ 
ceived in evidence.) 


Q. The next item is July 13, cash, Saunders-Cropper! 
Company, Inc., $200.? A. That is charged to material. 


i 

i 

i 
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73 Mr. McCarthy. I asked it be marked plainti’s Ex¬ 
hibit 24. Mr. Herfurth, do you know why that was 

paid! 

1 Mr. Herfurth. That was for hiring a crane that Acker 
and Guerrieri hired. 

Mr. McCarthy. You paid that at the instance of Acker? 

Mr. Herfurth. Yes, sir. 

Mr. Hudson. I want to ask a question on that. 

When was the material furnished that this check was for? 

Mr. Herfurth. That was not material. That was hiring a 
crane. 

Mr. Hudson. Had it accrued on July 9? 

Mr. Herfurth. Yes, in other words, we had to pay Mrf. 
Acker’s crane man or else he would take the crane away 
from him, so I believe we paid him every two weeks. I 
have forgotten whether it was every two weeks or every 
three weeks. This was for crane service that Mr. Acker 
hired. 

Mr. Hudson. For the time prior to July 9? 

Mr. Herfurth. I don’t know what date it was. 

* 

Mr. Hudson. Have you got a voucher or a receipt? 

Mr. Herfurth. There is the check for it. That was not 
the first one. There are others in there. 

Mr. McCarthy. I ask it be received as Exhibit No. 24. 

(Check No. 492, July 13, 1934, Saunders-Cropper Com¬ 
pany, Inc., $200, was marked plaintiff’s Exhibit 24 and re¬ 
ceived in evidence.) 


Q. The next item is July 13, R. B. Acker, $556.07. A. 
Charged up to subcontract. 


74 (Receipt of R. B. Acker was attached to and made 
a part of Exhibit 24 heretofore received in evidence.) 
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Q. The next item is No. 26, July 19, R. B. Acker, $473.59. 
This is the usual form for pay roll? A. Yes. 

• Q. Do you have it charged to pay roll? A. Subcontract. 

Mr. McCarthy. I ask it be marked as plaintiff’s Exhibit 
26 and received in evidence. 

{Pay roll form of R. B. Acker dated July 19, 1934, for 
$473.59 was marked plaintiff’s Exhibit 26 and received in 
evidence.) 

Mr. Hudson. Is that the pay roll sent in by Acker? 

The Witness. Yes, sir. 

By Mr. McCarthy. 

• Q. There came a time, did there, Mrs. Haddad, after the 
Herfurth Company had taken over the job to operate it 
that Mr, Acker was retained by the company as an em¬ 
ployee? 

75 Mr. Hudson. Wait a minute. I object to that un¬ 
less she knows of her own personal knowledge. 

•' The Witness. I know that Mr. Acker was always on the 
job. 

Mr. Hudson. Did Acker tell you? 

The Witness. He didn’t tell me, but I knew he was down 
there. 

Mr. Hudson. You only know from information you re¬ 
ceived from Mr. Herefurth? 

By Mr. McCarthy. 

Q. You went down there yourself, didn’t you? A. I saw 
Mr. Acker myself there in November. I went down there 
myself. 

Mr. Hudson. When in November? 

The Witness. I think it was in November. 

Mr. Hudson. The job was over then, wasn’t it? 

The Witness. I know it was at the very last of the job 
and I am sure that it was in November that I went down 
there myself. I brought the pay roll down and Mr. Acker 
and Mr. Martin were both there at the time. That was to¬ 
ward the very end of the job. 
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By Mr. McCarthy. 

Q. The next item is No. 27, July 19, Richmond Sand & 
Gravel Corporation, $80.56. A. Yes, I have that item 
charged to material. 

Q. Your check No. 509? A. Yes. 

Mr. McCarthy. Mr. Herfurth, do you know why that 
check was paid? 

Mr. Herfurth. It was paid for sand and gravel that 
76 Acker used in the cement work. 

Mr. McCarthy. Did you pay it at his request? 

Mr. Herfurth. Yes. 

Mr. McCarthy. I ask it be marked plaintiff’s Exhibit 2J 
received in evidence. 

(Check No. 509, Richmond Sand & Gravel Corporation, 
$80.56, was marked plaintiff’s Exhibit 27 and received in 
evidence.) • 


Mr. Hudson. Why was that check made payable to the 
Richmond Sand & Gravel Corporation? 

Mr. Herfurth. Because the Richmond Sand & Gravel 
would not give Acker any credit. 

Mr. Hudson. Was that money paid before the goods were 
delivered, or afterwards? 

Mr. Herfurth. Afterwards. 

Mr. Hudson. After they were delivered? 

Mr. Herfurth. Yes. 

Mr. Hudson. It had been delivered? 

Mr. Herfurth. Yes. 

Mr. Hudson. Do you know how long ahead the date of 
the check it had been delivered? 

Mr. Herfurth. I don’t know. 

Mr. Hudson. Two weeks? 

Mr. Herfurth. I would say thirty days. 


77 Mr. Hudson. You think it was back in June that it 
was delivered? 




..-; »v- ■ ;•-■*' /«.. - .. •, •/,. —■ .-,r • i i 
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Mr. Herfnrth. Sand and gravel delivered in June! 

Mr. Hudson. Yes. 

Mr. Herfnrth. I don’t know. I think it was probably 
delivered in July. 

Mr. Hudson. This is dated July 19th. I thought you said 
it would probably have been thirty days ahead of that. 

Mr. Herfnrth. I said the check was probably paid thirty j 
days after the delivery. That is the usual way. 

Mr. Hudson. Then if the check was dated the 18th of j 
July, the goods were probably delivered in the middle of j 
June. 

i 

Mr. Herfnrth. I would think so, yes. 

Mr. McCarthy. I ask that plaintiff’s Exhibit 27 be re- j 
ceived in evidence. 

(Check dated July 19,1934 was thereupon marked plain- j 
tiff’s Exhibit 27 and received in evidence.) 

• s ■ • t v 

By Mr. McCarthy. 

Q. The next item is No. 28, July 27, B. B. Acker Com¬ 
pany, $738.50. A. I have it charged under subcontract. 

Q. Is that the usual form of pay roll? A. Yes. 

Mr. McCarthy. I ask it be marked plaintiff’s Exhibit 28 j 
and received in evidence. 

(Pay roll form of R. B. Acker, July 27,1934, $738.50, was j 
marked plaintiff’s Exhibit 28 and received in evidence.) 

Mr. Hudson. Wait a minute. I want to ask Mr. Her-! 
furth—hat check for pay roll—was Acker at the job j 
78 then, or not? 

Mr. Herfnrth. What is that? 

Mr. Hudson. Had Acker been ousted at that time, or not? | 

Mr. Herfnrth. July 27th, I don’t know. I think prob- j 
ably he was was. I wouldn’t know without looking up the| 
letter we sent him. 

Mr. Hudson. Your letter was dated July 6th? 

Mr. Herfnrth. That we gave him notice we were ousting j 
him? | 

Mr. Hudson. Yes. 


i 
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Mr. Herfurth. Then if this was dated July 27, I would 
say this was after he was ousted, if that it what you call it. 
Mr. Hudson. Then why was it made payable to him? 
Mr. Herfurth. One reason was that he would acknowl¬ 
edge it to be received for his own use and benefit. 


i Mr. Hudson. If he was not in charge of the job, if his con¬ 
tract had been taken over from him? 

Mr. Herfurth. He would be responsible for the pay roll 
and everything else. 

Mr. Hudson. He would he? 

Mr. Herfurth. He is responsible, I say. That is why I 
am here, because I had to pay it. 

Mr. Hudson. After you had taken over the job was he 
responsible for the pay roll? 

Mr. Herfurth. Why certainly he was responsible for 
everything. 

Mr. Hudson. Why was he—was everybody re- 
79 sponsible for it? Was Mr. Martin responsible for it? 

Mr. Herfurth. Mr. Martin was not on the contract, 
but Mr. Acker was. 

Mr. Hudson. But after you took the contract away from 
Acker, was Acker responsible for it? 

Mr. Herfurth. Yes, according to his contract. I had to 
go there and finish the job and anything I had to pay in 
excess of the amount of his contract he was liable for. 

Mr. Hudson. You paid this out on the job after he was 
thrown out? 

Mr. Herfurth. Either Mr. Martin or I paid Mr. Acker 
the money. This is Mr. Acker’s pay roll. 

Mr. Hudson. Who certified it was his pay roll? 

Mr. Herfurth. Mr. Cohen, who was his timekeeper. 

Mr. Hudson. You testified this morning that at .this 
time Cohen was your employee? 

Mr. Herfurth. I never said anything of the kind. Cohen 
never was in my employee. 












Mr. Hudson. Never was ? 

Mr. Herfurth. Mr. Cohen never was. 
on Mr. Acker’s pay roll. 


Mr. Cohen was 


Mr. Hudson. I have another paper I would like to 
81 have marked for identification. I show you a paper 
Mr. Herfurth, and ask if you sent that out to Mr. 
Acker? 

Mr. Herfurth. Yes, sir. 

Mr. Hudson. I will ask it be marked for identification. 
(Letter dated January 30, 1935, from H. Herfurth, Jr., 
Inc., to R. B. Acker, was marked defendant’s Exhibit 6 for 
identification.) 


84 SAMUEL Y. KING 

was called as a witness and, having been first duly sworn, 
was examined and testified as follows 

DIRECT EXAMINATION 
By Mr. McCarthy. 

Q. What is your name? A. Samuel V. King. 

Q. Now, Mr. King, where are you employed? A. Con¬ 
struction Service, Veterans Administration. 

Q. And you are here in response to a subpoena duces 
tecum directed to the head of the Veterans Administration, 
Washington, D. C.? A. That is right. 

85 Q. Now, directing your attention to the project in 
1934 at the Veterans Facility, at the Veterans Ad¬ 
ministration Home in Virginia, have you brought with you 
certain records of the Veterans Administration in connec¬ 
tion therewith? A. I have (presenting papers to Mr. Mc¬ 
Carthy). 

Q. There are seven envelopes, the first being April 1934, 
and the last one November 1934, containing certain photo- 
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Will you please tell us what those.photographs represent? 
A. They are progress photographs submitted under the 
terms of the contract showing the progress of the work at 
the end of each month. 

Q. And who took those photographs? A. The contrac¬ 
tor furnished the photographs, and they were submitted to 
our superintendent of construction at the project and he, 
in turn, submitted them to our central office. 

Q. And his certification was that they represent a true 
and correct picture as of the time of the photograph, the 
time the photograph was taken? A. That is correct. 

• % 

• •••••• ••• 

88 Q. Now, do you have with you a copy of the report 
showing the final statement of account between the 

Veterans Administration and the general contractor? A. 
I do. 

Q. And what is the date of that? A. January 25, 1935. 
Mr. McCarthy. We ask that this be received in evidence 
as Plaintiff’s Exhibit V. 

89 (Report on final statement of account between the 
Veterans Administration and general contractor was 

marked plaintiff’s Exhibit V, and received in evidence.) 

© • • • • • • • • 

90 Mr. McCarthy. During the recess counsel for 
plaintiff and defendant have agreed, in order to pre¬ 
sent the sole legal question as to the statute of limitations, 
that the plaintiff at this time will discontinue proving the 
individual items in the year 1934, and confine himself at this 
time only to the proving of the items in 1936 as set forth in 
the bill of particulars, on page 5 thereof, reserving the 
right to the plaintiff in the event that the decision of the 
Auditor and the Court that the statute of limitations did 
not begin to run until 1936, at which time evidence of the 
remaining items of the bill of particulars may be submitted. 
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Is that correct, Mr. Hudson! 
Mr. Hudson. Yes. 


By Mr. McCarthy. 

Q. Now, Mr. Herfurth, did there come a time that a suit 
was instituted in the United States District Court for the 
Eastern District of Virginia in the name of the United 
States to the benefit of the Richmond Sand & Gravel Com¬ 
pany? A. Yes, sir. 

Q. And when was that suit filed? A. The suit was 
91 filed on August 21,1935. 

Mr. Hudson. I object to it so far as it may be proof 
of these claims, unless he proves he gave the ten days’ 
notice required by the contract. That is as to all the testi¬ 
mony. 

Mr. McCarthy. What is your Honor’s ruling? We are 
here to prove that these items are chargeable to the job. 

The Auditor. The objection is overruled. 

• ••••*•••• 

By Mr. McCarthy. 

Q. Now, was the material upon which the Richmond Sand 
& Gravel Company brought suit used in that part of the 
project for which the defendant, Acker, had subcontracted? 
A. Yes; it was 

Mr. Hudson. The same objection. 

The Auditor. The same ruling. 


Q. Did the Hudgins-Lee Construction Company inter¬ 
vene? A. Yes, sir. 

Q. What date did they intervene? A. September 
92 6,1935. 

Q. Now, were the items for which the Hudgins-Lee 
Construction Company sued all chargeable to that portion 
of the construction covered by the subcontract by Acker? 

Mr. Hudson. The same objection. 
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The Auditor. Objection overruled. 

The Witness. Yes; it was. 

By Mr. McCarthy. 

Q. Did John L. Hutton, Inc., also intervene in that same 
action? A. Yes; they did. 

Q. When was that? A. September 6, 1935. 

Q. And where the materials for which John L. Hutton, 

Inc. sued chargeable to that portion of the job-- A. Yes; 

they were. 

Q. Let me finish my question. (Continuing)—covered by 
the Acker subcontract? A. I didn’t hear. 

Q. I hadn’t finished the question.. Was it chargeable to 
that portion of the job covered by the Acker subcontract? 
A. Yes, sir. 

Q. Now, did the Standard Oil Company of New Jersey 
also intervene? A. Yes; they did. 

Q. When did they intervene? A. November 4,1935. 

Q. And were the materials for which the Standard Oil 
Company of New Jersey intervened and sued charge- 
93 able to that portion of the job covered by the Acker 
subcontract? A. Yes, sir. - 

Mr. Hudson. The same objection. 

The Auditor. The same ruling. 

By Mr. McCarthy. 

Q. Did the Virginia Steel Company, Inc., intervene? A. 
Yes, sir. 

Q. At approximately what date? A. September 7, 1936. 

Q. Look at this (indicating). A. On the 4th day of No¬ 
vember 1935. 

Mr. Hudson. The same objection. 

The Auditor. The same ruling. 

. By Mr. McCarthy. 

Q. And were the materials for which the Standard Oil 
Company of New Jersey sued chargeable to that portion of 
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the job covered by the Acker subcontract? A. Yes, they 
were. ? 

Mr. Hudson. The same objection. j 

The Auditor. The same ruling. 

By Mr. McCarthy. j 

Q. Now, did there come a time when a compromise was 
reached on behalf of the plaintiff for those items ? A. Yes; 
I think there was. 

■/ • * *i 

Q. And approximately in what years, and what months 
were those compromises arrived at? A. They started in 
1936, in April, and March and April and June. 

Q. Now, was there an order entered by the District 
94 Court dismissing the action upon the grounds that 
the claims—all claims in the suit had been settled? 
A. Yes, sir. 

Q. And what was the date of that order? A. April i3, 
1936. 

Mr. McCarthy. Now, Mr. Auditor, at this time I offer in 
evidence Plaintiff’s Exhibit L, being the certified copy of 
the action in the District Court of the United States for the 
Eastern District of Virginia, No. 6077, about which the 
witness has been testifying. 

Mr. Hudson. May I ask you, is that the entire record? j 

Mr. McCarthy. It shows exactly what is in there, Mr. 
Hudson, the certification of what is there, the docket entries. 

Mr. Hudson. The same objection. 

The Auditor. The same ruling. It may be admitted, j. 

(Certified copy of transcript of record in the case of the 
United States of America which sues for the use and ben¬ 
efit of Richmond Sand & Gravel Company, versus H. Her- 
furth, Jr., Inc., and so forth, and United States Fidelity & 
Guaranty Company, a corporation, and so forth, at law No. 
6077, in the District Court of the United States for the East¬ 
ern District of Virginia, heretofore marked Plaintiff’s Ex¬ 
hibit L for identification, was received in evidence.) 

• . ;.i ■ 

• ‘ • • ■ :t • 

. • . * i 

. . . . * . . ► 

i 
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95 CROSS-EXAMINATION 
By Mr. Hudson. 

Q. How much was the claim that the Richmond Sand & 
Gravel Company made against this job ? A. How much was 
the claim? 

Q. Yes. A. As near as I remember, around $3,000. 

Q. Around $3,000? A. I think so. I wouldn’t know with¬ 
out looking at the items charged, but as near as I can recol¬ 
lect, it was around $3,000. 

Q. Did they render you a bill? A. Oh, yes. 

Q. At the time? A. Yes, sir. A number of them. TJhe 
exact amount of the bill was $2,492.53. 

Q. That is what they sued you for, was it? A. How is 
that? 

Q. Is that what they sued you for? A. Yes, sir. 

Q. I show you a letter from the Richmond Sand & Gravel 
Company, with a statement of account attached, and with 
duplicate bills for various shipments, as Defendant’s Ex¬ 
hibit for identification 7. 

‘Will you look through that and tell me whether or not that 
account is accurate, and if you received the original ac¬ 
counts? 

Mr. McCarthy. Is your question, Was the amount in 
there- 

Mr. Hudson. If the account is accurate, and if he re¬ 
ceived the original accounts. 

96 The Witness. What is the question? 

Mr. McCarthy. He wants to know whether the 
items—Are the accounts of the Richmond Sand & Gravel 
Company for the entire job? 

The Witness. I wouldn’t know without checking those 
over from start to finish. In fact, the bookkeeper would 
know that, but I think that is the balance at that time. 

Mr. McCarthy. Now, you see, Mr. Auditor, we are at the 
position—Mr. Hudson is presenting the entire account 
which, if we had gone through with would have proved the 
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entire bill. I make that absolute. It is unfair to this wit- j 
ness—to throw at him the figures for the entire job and! 
ask him if that is correct. 

Mr. Hudson. If he doesn’t know, he can say so. 

The Witness. I don’t know without going into my books 
and checking each item. 

By Mr. Hudson. 

Q. Do you know whether you got an original statement 
of that kind? A. I don’t know. No doubt we did. 

Q.. Do you know whether you got the originals of these 
various shipments? A. No, I don’t know that. I didn’t 
keep the books. But I presume we have. 

Q. It was shipped to you as shown by that, “H. Herfurth, 
Jr. ” ? A. They were sent to me; yes. These are the daily 
statements—this is the account from April to Au- 
97 gust. 

Q. On the second page of that account, from April 
to August, it says “Balance due the bonding company, 
$2,392.53, paid by U. S. Fidelity & Guaranty Company, Feb¬ 
ruary 13,1936. ” Is that correct? A. Yes; that is correct. 

Q. “And allowance allowed account of settlement out of 
court, $100.” 

Is that correct? A. Yes, sir. 

Q. There was no dispute of that account* then, was there? 
A. There couldn’t have been. I paid it. The bonding com¬ 
pany paid it, and I paid the bonding company, $100. We 
probably asked them to give us a little discount for the 
difference. We paid Mr. Acker’s bill, and that is probably 
what they did, they paid us $100 to settle it out of court. \ 

Q. And these last shipments came on September 12, as 
shown by this exhibit, your office knew the exact amount 
that was due then, didn’t it? A. No doubt we did. 

Mr. Hudson. The paper I have just been questioning the 
witness on is Defendant’s Exhibit 7 for identification. 

•i I 

_ • i 

-By Mr. Hudson. j 

Q. Now, looking at Defendant’s Exhibit 6, was this Rich- 


i 
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mond Sand & Gravel Company bill of twenty-four hundred 
dollars and something, included in that? 

Mr. McCarthy. Included in what? 

Mr. Hudson. In this statement, Defendant’s Exhibit 6 
: for identification that he admitted he sent Acker, 

98 Guerrieri and Cohan. 

• •••••• ••• 

The Witness. I don’t know that. This is merely a bill 
rendered to me. We, at that time, were not inerested in 
paying his bills. That was the cash pay roll we furnished 
him on the waterproofing, and so on, we billed for. At that 
time we didn’t pay it. 

By Mr. Hudson. 

Q. It says “Bill sent to you and demand made to us for 
payment, $8,866.25. ’ ’ 

Is the Richmond Sand & Gravel Company bill included in 
that $8,866.25? 

Mr. McCarthy. If you know. 

The Witness. I wouldn’t know, at that date. I wouldn’t 
know what suits were filed at that date, or not It may 
have been, or may not 

By Mr. Hudson. 

Q. I didn’t ask you what suits. I said, I said. Did it in¬ 
clude the Richmond Sand & Gravel Company bill, Defend¬ 
ant’s Exhibit 7? A. I wouldn’t know, without going over 
the account. How would I know whether that is included 
in that or not? 

Q. Have you got your account book here? A. I 

99 presume we have. 

Q. Can you tell from that? A. I couldn’t; the 
bookeeper can. And, in fact, I never kept, the books. 

Q. Can the bookkeeper tell what accounts were included 
in this statement, Defendant’s Exhibit 6? A. Tell what? 

Q. Can the bookkeeper tell what was in this statement, 
Exhibit 6? A. If I had the bookkeeper at that time, yes, 
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perhaps he can telL Give me a little time to figure it out. 
(After a pause.) I couldn’t tell you to save my life. I 
think it is, though. I couldn’t tell you just what accounts j 
that consisted of. 

. Q. How much was the bill of the Standard Oil Company 
against this jboT A. How much was the bill? 

Q. Yes. A. I can’t remember that, but I think it was| 
around $1,000. * I 

Mr. Hudson (addressing the reporter). Mark that asj 
Defendant’s Exhibit 8 for identification. 

(Paper headed “Statement, Standard Oil Company • of j 
New Jersey, Virginia Division,” addressed to Acker &! 
Guerrieri Company, was marked Defendant’s Exhibit 8 for 
identification.) 

Mr. McCarthy. I object to this, because on its face it; 
shows it is three sheets of four—sheet No. 1 being missing. 
I would like to have them all in. 1 would like to have them 
'*. all in at one time. 

100 Mr. Hudson. Why didn’t you call my attention to! 
it (producing another paper) ? 

(Addressing the reporter) Mark the front page, will you ? j 
(Another sheet headed “Statement, Standard Oil Com-! 
pany of New Jersey, Virginia Division,” was also marked 
Defendant’s Exhibit 8 for identification.) 


Q. I show you a statement of the Standard Oil Company, 
Defendant’s Exhibit 8 for identification. Was that mate¬ 
rial sent to this job? A. I think so. 

* . • , / 

Q. Did you get bills for those during the latter part of 
July, August, September, October, and November, 1934? 
A. What was that? 

Q. Did you get bills for the shipments during July? A. 
I suppose I did. 

Q. And August, September, October, and November? 
A. I suppose we did. We bought oil and gasoline from 
three companies. We no doubt got bills from them. 
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. By Mr. McCarthy. 

Q. Do you know when you got these bills, of your own 
knowledge? A. I can’t remember the dates; no, sir. 

By Mr. Hudson. 

Q. The total of this account is $1,088.48. Didn’t you 
send the company, on August 7,1934, a check for $106.23 on 
this account! 


102 Q. Was this $900 paid to the Standard Oil Com¬ 
pany paid by the bonding company? A. Yes, sir. 

Q. Coming back to the Richmond Sand & Gravel Com¬ 
pany for one question, do you know whether or not your 
company, through Mr. Martin, wrote to the Richmond Sand 
& Gravel Company, on August 6, 1934, that your company 
was taking over the job, or had taken it over! A. No; I 
couldn’t tell you that. 

Mr. Hudson (addressing the reporter). Mark that De¬ 
fendant’s Exhibit 9 for identification. 

(Statement of Virginia Steel Company, sold to H. 

103 Herfurth, Jr., Inc., was marked Defendant’s Exhibit 
9 for identification.) 

By Mr. Hudson. 

Q. I show you Defendant’s Exhibit 9, the Virginia Steel 
Company claim, first shipment dated April 17,1934, to your 
company,—sold to your company-- 

Mr. McCarthy. Wait a minute. Don’t argue with him. 
Ask him a question. Don’t argue. 

Mr. Hudson. All right. 

By Mr. Hudson. 

Q. Are those bilb correct? 

Mr. McCarthy. No; it isn’t whether they are correct. Did 
he receive it? We object to asking him whether they are 
correct. Now, ask him whether he ever received that state¬ 
ment. 

The Witness. There is no price on here, anyway. This 
is the weight of the steel. 
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By Mr. Hudson. 

Q. The materials furnished by the Virginia Steel Com¬ 
pany, were they ordered by you, or by whom? A. As near 
as I can remember, we bought it for Mr. Acker, at his re¬ 
quest. We had been doing other business with Virginia 
Steel on other jobs, and Mr. Acker requested us to buy this 
steel for him. 


Q. The Virginia Steel only knew you, didn’t they? A. So 
far as I know. He had, of course, met Mr. Acker. 

Q. For all their shipments, did you get bills at the time? 
A. I think we did. j 

Q. Do you know when their last shipment was? 
104 A. No; I don’t have that. j 

Q. Was it after November 1st? A. No, I don’t 
think so. I think all the steel was there by that time. 

Q. When was the job finished? A. I don’t recall, but i 
sometime in November. 

. Q. 1934? A. I think so, yes, 1934—that is right. 

Q. And you got bills from the Virginia Steel as the ship¬ 
ments were sent to you? A. I think that is correct. 

Q. And they were ordered by you? A. I think so. 

Q. And your book would show it all, wouldn’t it? A. Ij 
think so. As a matter of fact, the steel was bought on the 
contract price for that job. j 

Q. Now, was the Virginia Steel bill and the Standard Oil! 
bill included in this $8,866.25 shown on Defendant’s Exhibit 
6? A. I don’t know that without going through the books, 
but I think most likely it is. ! 


105 By Mr. Hudson. 

Q. What was this item for of K. W. Hudgins? A* 
I don’t know. j 

Q. And J.L. Hutton; is that the same? A. I don’t know. 
I paid for hardware; I paid for rubber boots, and electric 
bulbs, and things at one time, and I couldn’t tell you, with T 
out seeing the list, just what they were for. 

j 

! 

i 

i 

i 
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Q. They were bought during his contract, weren’t they? 
A. They were bought during his contract; yes. 

Q. You knew of them during the contract, didn’t you? 
A. I never knew what they were until we got the bills, and 
we were sued for them. 

Q. You didn’t get any bills until you were sued? A. No, 
sir; I don’t remember getting any bills for the Virginia 
Steel and the Standard Oil. He contracted a lot of other 
bills we didn’t know anything about until the suit was filed. 


106 By Mr. McCarthy. . 

Q. Now, referring to item 180, February 5, Rich¬ 
mond Sand & Gravel Company, $2,392.53. 

I ask that this be marked,—these two papers, as Exhibits 
180. 

(Release of Richmond Sand & Gravel Company to H. 
Herfurth, Jr., Inc., and letter, on the letterhead of United 
States Fidelity & Guaranty Company, Norfolk, Virginia, 
February 5, 1936, addressed to H. Herfurth, Jr., Inc., and 
signed by Fred E. Martin, were both marked Plaintiff’s 
Exhibit 180.) 

By Mr. McCarthy. 

Q. Who is Fred E. Martin? A. He was a superin¬ 
tendent. 

i Q. Was there a Fred E. Martin connected with the United 
States Fidelity & Guaranty Company? A. WTiat are the 
initials, again? 

Q. Fred E. A. Oh, yes; he was an attorney representing 
the U. S. F. & G. 

Q. Did you receive information from him that the claim 
of the Richmond Sand & Gravel Company could be settled? 
A. Yes, sir. 

Q. On what date? A. February 5, 1936. 

107 Q. And it could be settled for the amount of 
$2,392.53? A. That is correct. 
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Q. And yon sent a check for that amount? A. That is 
right. 

Q. And did you receive a release from the Bichmond 
Sand & Gravel Company? A. I did. 

Q. On that same date? A. Yes, sir. 

Mr. McCarthy. We ask that these be received in evidence. 

:Mr. Hudson. The same objection. 

The Auditor. The same ruling. j 

(Both papers heretofore marked Plaintiff’s Exhibit 180. 
were thereupon received in evidence.) 

• ••••••••• 

I 

Q. Miss Haddad, directing your attention to the 5th day 
of February, 1936, do you have an item there payable to the 
Bichmond Sand & Gravel Company? A. Yes; I have. 

Q. In what amount? A. I have $2,392.53. 

Q. And you have that chargeable to the- A. Material 

and concrete work. 

Q. Material and concrete work? A. Yes, sir. 

108 Mr. McCarthy. Thank you. You may examine both j 
witnesses. . 

CROSS-EXAMINATION j 

By Mr. Hudson. j . 

Q. You stated that $2,392.53 was paid to the Bichmond j 
Sand & Gravel Company? A. Yes; and charged to Acker 
& Guerrieri. 

Q. How much was their bill? A. I can’t recall right off- j 
hand. j 

Q. Can you find it in your record? A. Not on this; I j 
would have to get an itemized statement. 

Q. Where is that? j 

Mr. McCarthy. We are again confronted with the same 
proposition Mr. Hudson has indulged in. We are here con- j 
ceraed with items in the Bichmond suit, and Mr. Herfurth j 
has testified that all the items went into the job. Now Mr. j 
Hudson is again indulging in this. Now, if he is going to j 








proceed on that, I am going to insist that we go into every 
item, and then we will know where we stand exactly. 

Mr. Hudson. I asked her what is the total bill. 

Mr. McCarthy. The total bill is in this suit You are* 
confronted with the amount of the total bill 
Mr. Hudson. I asked the total amount 
The Auditor. If she knows the total amount, what is the 
objection to stating it? 

Mr. McCarthy. I haven’t any objection, but we have the 
suit here, and they paid a lesser amount than the 
109 suit. • j . 

By Mr. Hudson. 

Q. Do you know when the total bill of twenty-four hun¬ 
dred dollars and something was put on that record? When 
you first started? A. No; the only time when I made any 
notation on my book is when I actually paid the bill 
Q. When the bills come in, did you make a record? A. 
No; I put them on the file, and kept the bills in a folder. 

Q. You didn’t make any record of the bills? A. I just 
kept them in the folder, and when I paid them, put them on 
the cash book. 


Q. Do you know whether the plaintiff received from time 
to time statements of the items on pages 2 and 3 of 
110 Defendant’s Exhibit 7? 

Mr. McCarthy. If you know; if you don’t, say no. 

The Witness. I can’t recall now. 

By Mr. Hudson. 

Q. Can you say you didn’t get them? A. No; I couldn’t 
say definitely that. 

Q. Now, I show you the remaining pages of this Exhibit 
7. Did you get the originals of those when each shipment 
was made? A. I couldn’t say offhand, either. I couldn’t 
say definitely one way or the other. 
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Q. Who kept the purchase ledger? A. I didn’t have one, 
myself, and I was the only bookkeeper Mr. Herfurth had. 

Q. After you received these bills, would you have those I 
that were in your files? A. We probably would have them j 
attached, when they were paid, in the paid bill file. 

Q. I show you Defendant’s Exhibit 6. Mr. Herfurth tes- | 
tified as to Mr. Acker, Mr. Guerrieri, and Cohan, and I ask 
you if you made payment and demand made on you for j 
$8,866.25 included the Richmond Sand & Gravel Company. 
A. I can’t recall right now, unless I had a breakdown of 
those items. 

Q. Could you tell what went in that item? A. Not now. I 
I may have—No, I really couldn’t now. From this 
111 piece of paper, I couldn’t 

Q. How long would it take you to look through 
your files and find out? A. I don’t know. I haven’t seen | 
those files. I left Mr. Herfurth’s employ in 1940, and don’t | 
know just what files he has got now. 

Q. Could you say that they are not included? A. No; I j 
couldn’t say definitely one way or the other. 


112 HUGO HERFURTH, JR., 

j 

being recalled, further testified as follows: 

FURTHER CROSS-EXAMINATION 
By Mr. Hudson. 

Q. On the Richmond Sand & Gravel Company, you said, j 
right at the last, that they allowed you a discount for $100 | 
in cash. Was that the compromise you mentioned? You ! 
said there had been a compromise. A. That is the only 
compromise I know of. They deducted $100 to settle the 
case right then and there without going into court. 

Q. And that is the only compromise that they had if there j 
was a compromise in that case, wasn’t it? A. Yes. 

Mr. Hudson. That is all.. 
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By Mr. McCarthy: 


Q. Now, item 181, February 29, the Standard Oil Com¬ 
pany of New Jersey. What was the amount claimed by the 
Standard Oil Company of New Jersey in the suit? A. 
$1,088.46. 

Q. Was a compromise reached? A. Yes, sir. 

Q. And the amount of how much? A. $900. 

Q. And did you receive a release from the Stand- 
Q. And that amount was paid? A. Yes, sir. 

113 ard Oil Company of New Jersey? A. Yes, sir. 

Q. And is this the release (indicating) ? A. Yes, 
sir. 


Mr. McCarthy. We ask that it be marked and received 
as Plaintiff’s Exhibit 181. 

(Belease of Standard Oil Company of New Jersey to H. 
Herfurth, Jr., Inc., was marked Plaintiff’s Exhibit 181, and 
received in evidence.) 


SABAH MABSHALL HADDAD 

was recalled, and being further examined, further testified 
as follows: 

• r ^ .p 

DIBECT EXAMINATION—Besumed 


By Mr. McCarthy. 

Q. Miss Haddad, do you have an item in the book for the 
Standard Oil Company, of February 29, 1936? A. Now, I 
have an item of February 29, 1936, of $1,200. 

Q. Can that item be broken down into two parts?. 

Mr. McCarthy. If the Auditor please, in order to prove 
this amount from the books, I find that one check for $1,200 
which covers the check for item 180 and item 182—one 
check for the two items. 

By Mr. McCarthy. 

•i. * • > • ^ » 

Q. Do you have a check for $1,200? A. Yes/sir. 

1 Q. You have one check? A. Yes, sir. 
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114 Q. And that is chargeable to the material and con¬ 
crete work? A. Yes, sir. 


Thereupon 

HUGO HERFURTH, JR., j 

| 

being recalled, and further examined, further testified as 
follows: | 

FURTHER CROSS-EXAMINATION | 

By Mr. Hudson: 

Q. Was there any compromise in the Standard Oil claim? 

A. Yes; there was a compromise. 

Q. Or was it just a deduction, payable for how much? A. 

I tried to compromise all the bills and get them down as 

low as I could on deduction. 

Q. Was there any dispute of the amount owing the 

Standard Oil? A. Not that I know of. 

Q. Was there any dispute of the amount owing Virginia 

Steel? A. Not that I know of. 

___ * % 

Thereupon 

SARAH MARSHALL HADDAD 

I 

being further examined, further testified as follows: 

CROSS-EXAMINATION—Resumed v j 

By Mr. Hudson: 

Q. I show you Defendant’s Exhibit 6 for identification, ! 
and ask you whether or not the Standard Oil bill is 
115 included in the $8,866.25 mentioned on that. 

Mr. McCarthy. If you know. 

The Witness. I really don’t know, exactly, no. 

> , ! 

By Mr. Hudson. 

Q. Can you say it was not? A. No; I can’t say no, and .j 
I can’t say yes. i. 

Q. I ask you the same questions as to the Virginia Steel I 

.» . • • 
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A. No; I couldn’t say definitely one way or the other, 
whether it is or not 

• • • • • • • • • • 

HUGO HEEFUETH, JE., 

being recalled, was further examined and further testified 
as follows: 

1 DIRECT EXAMINATION—Resumed 

By Mr. McCarthy. 

Q. Now, item 182, February 29, Virginia Steel, $300. 
What was the amount sued for by the Virginia Steel? A. 
$895.80. 

Q. Directing your attention to item 183, March 12, were 
the two items in the suit settled for $860? A. Yes, sir. 
Thereupon 

116 SARAH MARSHALL HADDAD, 

being recalled, was further examined and further 
testified as follows 

DIRECT EXAMINATION—Resumed 
By Mr. McCarthy. 

Q. Now, Miss Haddad, do your records show the one of 
$300 payment in the check to Mr. Martin in connection with 
the Standard Oil Company, in the $1,200 check, $300 of 
which was allocable to the Virginia Steel Company? A. 
Yes, sir. 

Q. And then you have a $360 item also? A. Yes; March 6. 
Q. And that is chargeable- 

A. That is chargeable to the material and concrete work. 


Mr. McCarthy. I ask to be marked as Exhibit 182 a re¬ 
lease of the Virginia Steel Company. 

(Release of Virginia Steel Company to H. Herfurth, Jr., 
Inc., was marked Plaintiff’s Exhibit 182.) 
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By Mr. McCarthy. . \ 

Q. Bid you receive that release which states $860T A. 
Yes; I did. 

Q. Covering both items 182 and 183, which we ask that 
it be received. ' . / j 

(Plaintiff’s Exhibit 182 was received in evidence.) 
Thereupon 

117 HUGO HERFURTH, JR., 

* I * * i 

being further examined, further testified as follows | 
DIRECT EXAMINATION—Resumed i 

; . . I 

By Mr. McCarthy: 

Q. Now, directing your attention now to item 184, March 
24, K. W. Hudgins, $90. Was that amount paid to Mr. 
Hudgins? A. Yes, sir. 

Q. In the Richmond suit? A. Yes, sir. 

Thereupon - 

SARAH MARSHALL HADDAD, j 

being further examined, further testified as follows: 

•• ' * . . • • • 

DIRECT EXAMINATION—Resumed j 

By Mr. McCarthy. j 

Q. Miss Haddad, do you have an item of $90 in your 
books due Hudgins? A. No; I do not j 


HUGO HERFURTH, JR., 

I 

being further examined, further testified as follows: 
CROSS EXAMINATION—Resumed 

. . . .. . . , . j 

By Mr. Hudson. 

Q. That Hudgins account No. 184, was there any dispute 
on that? A. I don’t remember. I don’t think so. 
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118 Q. No discount on it? ' A. I don’t remember. 


'Thereupon 

HUGO HERFURTH, JR., 
being further examined, further testified as follows: 

DIRECT EXAMINATION—Resumed 

.. • 

By Mr. McCarthy. 

Q. The next item is 185, H. L. Hutton, $49.27. Was that 
paid in the Richmond suit? A. Yes; that was paid. 

Q. And that was the amount for which he sued? A. Yes, 
sir. • ~‘ * 

• ' • • • • • • • • • 

119 By Mr. Hudson. 

Q. Any compromise on that A. I don’t remem¬ 
ber. I doubt it, such a small amount. . - • •;: ~ 

'Thereupon 

#* ‘ * a 

: SARAH MARSHALL HADDAD, 

\ . . . . _ .. • v 

being further examined, further testified as follows: 

CROSS-EXAMINATION—Resumed 
. ' By Mr. Hudson. 

Q. Do you remember whether that is included in Exhibit 
6? A. No; I couldn’t say definitely one way or the other. 


Thereupon 

' HUGO HERFURTH, JR., 

.i J . ■■ * ** • 

being further examined, further testified as follows : 
DIRECT EXAMINATION—Resumed 

By Mr. McCarthy. : 

. Q. Item 186, Hudgins-Lee Construction Company, $42.31. 
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Was that the amount of their suit? A. ’$42.31. L 

Q. Was that amount paid? A. Yes, sir. 

• • • • • • • • • • . • 

120 By Mr. Hudson. 

Q. Any compromise of that? Any dispute on that? 
A. I don’t recall I doubt whether a dispute or compromise 
was made. _ 

Q. Do you remember whether there was any dispute made 
on it? A. I don’t know. 


Thereupon . | 

- • . ... . * - 1 *«* * * 

HUGO HERFURTH, JR, 

j 

being recalled, further testified as follows: 

DIBECT EXAMINATION—Resumed . ! 

•> : • • -j • . 

By Mr. McCarthy. . . t . 

Q. The next item is 187, March 7, $38.01. • j 

Mr. Hudson. Just a minute. I will admit that they paid 
out 187,188, 189, and 190, and 191, but we deny that they 
are chargeable to this account. I state that the first one 
is a personal expense for their attorney defending 
121 . this suit 

Mr. McCarthy. I don’t know what that is for, Mr. 
Hudson. If you don’t want to admit it, we will prove what 
it is for. 

Mr. Hudson. I said it wasn’t.chargeable to this. j . 

I* 

By Mr. McCarthy. ! 

Q. Mr. Herfurth, drawing your attention to the bill of 
particulars, beginning with item 187, which is the expense 
of Fred E. Martin, $38.01, was that expense necessarily 
incurred in view of the suit in Richmond? A. Yes, sir, 

Mr. Hudson. I object to it, and move to strike it out 
The Auditor. On what ground do you object? 

-Mr. Hudson. He was suing on his bond, and he proved 
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that the bonding company paid the debt, and that there was 
no dispute on it, and he can’t come on the subcontractor, 
because he waited so long to pay it. There was nothing in 
the subcontractor’s contract to make him liable for any¬ 
thing like that, and that applies to all those items. He could 
have paid it off right at the beginning without having any 
suit . - • -•• • 


Q. The next item is 188, costs in Richmond Sand & Gravel. 
Does that refer to the suit in Richmond? A. Yes, sir. 

Q. And you did pay the costs, $7.55? A. Yes, sir. 

Mr. Hudson. The same objection. 

The Auditor. Objection overruled. 

122 By Mr. McCarthy. 

Q. The same is true of the costs in W. S. Mont¬ 
gomery? A. Yes, sir. 

Mr. Hudson. The same objection. 

The Auditor. Objection overruled. 

- By Mr. McCarthy. 

Q. That is 189. 

Item 190, $1.50 to F. E. Martin. Were those expenses 
incurred because of the litigation A. Yes; he was the 
attorney, and he and I tried to settle this case for less money 
than we were billed for. 


Q. Item 191, $40.05. Was that expense necessary in the 
settlement of the litigation filed in Richmond? A. Yes; 
they were. 


By Mr. McCarthy. 

Q. Item 192, $500, expense in settling the Acker, Cohan. 
Would you give us some idea what those were ? A. I had 
to go up to Pennsylvania to talk to the cement people; I 
had to go to Norfolk a number of times to see those people, 
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and sometimes I had to stay several days. A number of 
telegrams, and telephone conversations. 

Q. And you feel that that charge is a reasonable 

123 charge for the amount you expended? A. Yes, I do. 

• .... . « • . • 

j 

By Mr. McCarthy. 

Q. Now, Mr. Herfurth, I believe you testified that among 
other things, you had a contract with the Virginia Steel 
whereby you bought—your corporation bought steel for 
' Acker’s account? A. Yes, sir. 

Q. And Acker was so advised, that he had to live up to 
that contract? A. Yes, sir. 

Q. I show you a letter, and ask you if you can identify 
it? A. Yes, I can. This is the letter where we 

124 agreed to buy the steel for him at his request, and 
signed by him. 

Mr. McCarthy. I ask that this be marked for identifica¬ 
tion as Plaintiff’s Exhibit W. j'.’ 

(Carbon copy of letter under date of March 10, 1934, 
addressed to Mr. B. R. Acker, Barrister Building, Wash¬ 
ington, D. C., signed H. Herfurth, Jr., Inc., by Hugo Her¬ 
furth, Jr., President, and signed as agreed and accepted 
by B. R. Acker, March 12,1934, was marked Plaintiff’s Ex¬ 
hibit W.) j 

Mr. McCarthy. I ask that it be received in evidence. 

(Plaintiff’s Exhibit W was received in evidence.) j 

N v „ ■ • • 

By Mr. McCarthy. 

Q. Now, Mr. Herfurth, with reference to certain of the 
bills which were rendered to you by various individuals for 
material which was supplied to the job, were all of those 
bills paid in the amount claimed? A. Certain ones we made 
adjustments of. I 

Q. Will you explain why those adjustments were made? 

A. There were various adjustments made. For example, 
we had a reduction from the steel company, and a reduction 
from the cement people, and a number of others, and then 
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there were some smaller accounts that the people never sued 
for. And there also were bills for things that couldn’t 
possibly go in the sea wall, such as boots, and paint, and 
electric bulbs, which the bonding company and I agreed we 
would not pay, because they could not go in the sea wall, 
and yet they were contracted by Mr. Acker, and went some¬ 
where else. 

Q. Now, with reference to the gasoline, was there a dis¬ 
pute as to the amount of gasoline that went on the 

125 job? A. Yes; so far as I know, there was—in fact, 
there was a dispute as to the quantity used. I 

checked with the equipment people how many gallons per 
hour were used on the crane, and the pump, and we checked 
the number of hours that the crane was used, which we 
could do by the progress schedule, and we found it was 
almost twice as much as should have been used. And then we * 
went to the Standard Oil Company, and they showed us that 
they did, in fact, sell this gasoline, and it was signed by 
Mr. Acker as receiving it. 

Q. And those adjustments and bills, were they submitted 
to you after the work had been completed on the job? A. 
What was that? 

Q. Were those bills and adjustments that you have been 
talking about made after the work had been completed on 
the sea wall? A. Yes, sir. 

Q. Now, the defendant has shown you his exhibit No. 6 for 
identification. 

Now, after the date of January 30, 1935, were similar 
statements prepared and sent to the defendant Acker? A. 
Oh, yes; statements were sent every once in a while when 
various bills came in, and various adjustments. 

Q. I show you a statement of December 15,1936, and ask 
you whether that was sent to Acker. A. Yes, sir. 

. Mr. McCarthy. I ask that this be marked as Plaintiff’s 
Exhibit X. 

126 (Statement dated December 15, 1936, account of 
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Acker, Gnerrieri and Cohan, consisting of two typewritten 
pages, was marked Plaintiff’s Exhibit X.) 

By Mr. McCarthy. 

Q. Who prepared this, Mr. Herfurth, this exhibit? A. 
My secretary, at my direction. ; 

Q. At yonr direction? A. Yes, sir. 

Q. Now, I call your attention to Defendant’s Exhibit 6 
and Plaintiff’s Exhibit X, and ask yon if you can explain 
the differences between the amounts claimed of the defend¬ 
ant for the amount in excess of the contract price. A. Well, 
they were due various adjustments, just as I had said before j 

when this statement was made out- 

Q.: You are referring now to Exhibit 6? A. Exhibit 6. j 
There was bills in for small—perhaps one for an order 
where the man bought boots, and so forth, which I didn’t 
pay, and then, when I made out the statement later, Decem¬ 
ber 15,1 omitted- j 

Q.^ December 15,1936? A. Yes. That is, I omitted that, 
and so those bills were different from time to time. - 
Q. Now, I call your attention to the bill of particulars, 
and ask you to explain, if you can, the reason for the dif¬ 
ference between the amount claimed between that and the 
amount set forth in Exhibit X and the amount set forth in 
the bill of particulars. A. Well, Exhibit X is more what I 
charged for in my—— 

Q. My question was, Can you explain why a lesser amount 
■ was claimed in the bill of particulars than in the 
127 statement of December 15,1936? A. Yes; I can ex-! 

plain that. That was caused by adjustments made. 
We probably deducted $100 off this man, or Virginia Steel, 
and probably the cement man, and didn’t pay those small 
bills that came in without suits and never were filed for. 

Q. So your bill of particulars is the final amount you 
claim from the defendant Acker? A. That is the amount 

I' 

we actually paid out 
Q. Just one more question, if I may. 
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Mr. Herfurth, does the exhibit of the defendant, No. 6, 
and the plaintiff’s exhibit X truly represent the status of 
the account with the defendant Acker, as then reflected by 
the facts and figures? A. Yes, sir. 

• • • • • • • . • 

By Mr. Hudson. 

Q. You stated before lunch that you went to Pennsyl¬ 
vania, and other places, in regard to this item of $500, 
being No. 192. Was the purpose of those visits to get them 
reduced, then A. Was it what? 

Q. Was the purpose of those visits to get them to reduce 
that claim? A. Yes, sir. 

Q. Beferring to defendant’s exhibit 6, of January 30, 
1935, you stated that that showed the condition of the ac¬ 
count against it as of that date? A. Yes, sir. 

128 Q. And that the plaintiff’s exhibit X reflected the 
same account as of December 15,1936, after you had 
gotten deductions from it." A. After certain deductions 
were made; yes. 

Q. It all covered the same account, but you got deduc¬ 
tions, and that reduced the amount? A. That is right. 

Q. And that the bill of particulars reflected the same 
account at another date, and after further deductions? A. 
Yes, sir. 

Q. The first account, defendant’s exhibit 6, you claimed a 
balance of $16,522.29? A. That is correct. 

Q. And after deductions in the accounts, in the second 
one, plaintiff’s exhibit 6, of December 15, 1936, you claim 
a balance of $16,484.61? A. That is right, and I had made 
deductions. 

Q. And after further deductions in the same account, in 
your bill of particulars, you claim a balance of $14,511.39? 
A. That is correct. 


Thereupon 
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129 SABAH MARSHALL HADDAD 

i 

| 

was recalled, and being further examined, further j 

testified as follows: j 

* * . ’ 

i 

DIRECT EXAMINATION 

By Mr. McCarthy. 

Q. Miss Haddad, do you recall Mr. Herfurth having di- | 
rected you at various times to prepare an account of the | 
amount due on the Acker subcontract? A. Yes, sir. 

Q. I show you Defendant’s Exhibit 6, and ask you if you ; 
prepared the original of it. A. Yes, sir. 

Q. Now, to the best of your knowledge and belief, did they 
reflect the Acker account as of that time A. Yes, sir. 

Q. I show you Plaintiff’s Exhibit X, and ask you if you | 
prepared that statement of account. A. Yes, I did. 

Q. Did that reflect the Acker account as of December 15, 
1936? A. Yes, sir. 

Q. I show you the bill of particulars, and ask you if that j 
represented the Acker account when the suit was filed, in j 
1938. A. Yes, sir. 


130 By Mr. Hudson. 

Q. If I understand it correctly, Defendant’s Ex-! 
hibit 6, the account as of January 1935, and Plaintiff’s Ex-1 
hibit X, of December 1936, and the bill of particulars filed | 
with the suit, in April 1938, reflected the same accounts 
after making the deductions? A. Yes, sir. 


WALTER H. MARTIN 

: 

I 

was called as a witness and, having been first duly sworn, 
was examined and testified as follows: 


l 
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DIRECT EXAMINATION 
By Mr. McCarthy. 

Q. What is your name? A. Walter H. Martin. 

Q. Mr. Martin, the other day I believe you testified that 
you had been employed by the plaintiff and had been sent 
down to this job that we have here under discussion. 

Now, when did you arrive there, if you recall? A. I don’t 
recall the exact date, but it was somewhere around the 
latter part of June. 

Q. Did there come a time when you, acting under the in¬ 
structions of the plaintiff, took over the job? A. Yes, sir. 

Q. And when would you say that that was, giving the 
date to the best of your recollection. A. I would say 
131 it was sometime between the 15th and the 30th of 
July, somewhere along there. 

Q. And from then on was Acker on the pay roll of the 
plaintiff, to the best of your knewledge? A. Yes, sir. 

Q. You stayed there until when? A. Until sometime in 
November, I don’t recall the date. 

Q. Was the job completed at that time? A. Yes, sir. 

Q. Now, after you had taken over, did Acker continue 
at various times to sign receipts for materials delivered to 
the job? A. What do you mean? The stuff that was com¬ 
ing on the job? 

Q. Yes. A. Yes, sir. 

Q. Was there any doubt in your mind that after the date 
that you took over, until the job was completed, Acker knew 
exactly what was delivered to the job? A. Yes, sir. 


132 By Mr. Hudson. 

Q. Were there any disputes about any bills 
against the job after you took charge? A. Was there any 
disputes about bills? 

Q. Yes. A. Yes, sir. 

Q. About things that came there? A. Not while I 


133 
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was there. It was before I came there that the bills were 
messed up. 


Q. You mean bills arriving for materials before you went j 
there that were disputed? A. That is right. 

Q. And while you were there they came and you had the i 
adjustment on them ? A. No; I sent them on back to Wash-1 
ington, where the trouble was. I wasn’t paying bills. Mr.j 
Herfurth was paying the bills. 

Q. I mean, did you do anything about settling them up? 

A. I went around with Mr. Herfurth after the job \ 
134 was over and tried to get some straightened up. 


Mr. Hudson. On the issue of the statute of limitations, I i 
wish to offer in evidence as Defendant’s Exhibit 6, the 
statement which has been filed as Defendant’s Exhibit 6 for! 
identification. Any objection? 

Mr. McCarthy. No objection. 

(Statement of January 30,1935, account of Acker, Guer- 
rieri and Cohan, heretofore marked Defendant’s Exhibit 6 
for identification, was received in evidence.) 

Mr. Hudson. I likewise offer in evidence Defendant’s 
Exhibit 7 for identification, the Richmond Sand & Gravel 
Company. 

Mr. McCarthy. No objection. j 

(Letter and statement of Richmond Sand & Gravel 
135 Company, heretofore marked Defendant’s Exhibit 7, 
was received in evidence.) 

Mr. Hudson. The Standard Oil Company account, De¬ 
fendant’s Exhibit 8 for identification, as Defendant’s Ex¬ 
hibit 8. j 

Mr. McCarthy. No objection. 

(Statement of Standard Oil Company of New Jersey, 
heretofore marked Defendant’s Exhibit 8 for identification, 
was received in evidence.) 

i 

• ••••••••• 
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(Statement of Virginia Steel Company, heretofore 
marked Defendant’s Exhibit 9 for identification, was re¬ 
ceived in evidence.) 


PLAINTIFF’S EXHIBIT A 
Filed Oct. 16,1947 

UNITED STATES GOVERNMENT FORM OF CONTRACT 


Art. 9. Delays — Damages .—If the contractor refuses or 
fails to prosecute the work, or any separable part thereof, 
with such diligence as will insure its completion within the 
time specified in article 1, or any extension thereof, or fails 
to complete said work within such time, the Government, 
may, by written notice to the contractor, terminate his right 
to proceed with the work or such part of the work as to 
which there has been delay. In such event the Government 
may take over the work and prosecute the same to comple¬ 
tion, by contract or otherwise, and the contractor and his 
sureties shall be liable to the Government for any excess 
cost occasioned the Government thereby. If the contrac¬ 
tor’s right to proceed is so terminated, the Government 
may take possession of and utilize in completing the work 
such materials, appliances, and plant as may be on the site 
of the work and necessary therefor. If the Government 
does not terminate the right of the contractor to proceed, the 
contractor shall continue the work, in which event the actual 
damages for the delay will be impossible to determine and 
in lieu thereof shall pay to the Government as fixed, agreed, 
and liquidated damages for each calendar day of delay until 
the work is completed or accepted the amount as set forth 
in the specifications or accompanying papers and the con¬ 
tractor and his sureties shall be liable for the amount there¬ 
of: Provided , That the right of the contractor to proceed 
shall not .be terminated or the contractor charged with liqui- 
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dated damages because of any delays in the completion of 
the work due to unforseeable causes beyond the control and 
without the fault or negligence of the contractor, including,; 
but not restricted to, acts of God, or of the public enemy, 
acts of the Government, fires, floods, epidemics, quarantine 
restrictions, strikes, freight embargoes, and unusually 
severe weather or delays of subcontractors due to such 
causes: Provided further, That the contractor shall within 
10 days from the beginning of any such delay notify the 
contracting officer in writing of the causes of delay, who 
shall ascertain the facts and the extent of the delay and 
extend the time for completing the work when in his judg¬ 
ment the findings of fact justify such an extension, and his 
findings of facts thereon shall be final and conclusive on the 
parties hereto, subject only to appeal, within 30 days, by the 
contractor to the head of the department concerned, whose 
decision on such appeal as to the facts of delay and the ex¬ 
tension of time for completing the work shall be final and 
conclusive on the parties hereto. 


PLAINTIFF’S EXHIBIT B 
Filed Oct 16,1947 

THE STANDARD FORM OF SUBCONTRACT 


Section 3. The Subcontractor agrees to complete the sev¬ 
eral portions and the whole of the work herein sublet by the 
time or times following: . j 

(Here Insert the date or dates and 12 there he liquidated damages state them.) 

Within four days (4) notice to proceed with the work by 
the Contractor, work to be done expeditiously and promptly, 
and progress to be satisfactory to the Architect. 

In the event the subcontractor causes delay to the work by 
failure to make satisfactory progress the Contractor shall 
have all the rights reserved to the Owner in Article 9 of the 
Contract between the Contractor and the Owner. 
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Section 6. Any damages arising from the execution of 
this contract to be furnished and replaced by the Subcon¬ 
tractor. 

• ••••••••• 


PLAINTIFF’S EXHIBIT E 
Filed Oct 16,1947 

STANDARD GOVERNMENT FORM OF PERFORMANCE BQND 


(Construction or Supply) 


Know all Men by these Presets, That we, H. Hebfurth 
Jr^ Inc., a corporation with offices in Washington, D. C., 

(See instructions 4. 5. and 7) 

as Principal, and United States Fidelty & Guaranty Com¬ 
pany, a corporation of the State of Maryland, of Baltimore, 
Maryland, as Surety, 

(See Instructions 2. 3, 4, and 7) 

are held and firmly bound unto the United States of Amer¬ 
ica, hereinafter called the Government, in the penal sum of 
TWENTY THREE THOUSAND DOLLARS ($23,000.00) 
dollars lawful money of the United States, for the payment 
of which sum well and truly to be made, we bind ourselves, 
our heirs, executors, administrators, and successors, jointly 
and severally, firmly by these presents. 

The Condition of this Obligation is such, that whereas 
the principal entered into a certain contract, hereto at¬ 
tached, with the Government, dated February 5, 1934, for 
constructing and finishing complete, at Veterans’ Adminis¬ 
tration Facility, Veterans’ Administration Home, Virginia, 
1600 lineael feet of reinforced concrete sea wall with headed 
wood piling, wood sheet piling, railing, and other incidental 
work; 

Now therefore, If the principal shall well and truly per¬ 
form and fulfill all the undertakings, covenants, terms, con¬ 
ditions, and agreements of said contract during the original 


| 
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term of said contract and any extensions thereof that may 
be granted by the Government, with or without notice to the 
surety, and during the life of any guaranty required under 
the contract, and shall also well and truly perform and ful- j 
fill all the undertakings, covenants, terms, conditions and j 
agreements of any and all duly authorized modifications of j 
said contract that may hereafter be made, notice of which j 
modifications to the surety being hereby waived, and if said | 
contract is for the construction or repair of a public build¬ 
ing or a public work within the meaning of the act of August ! 
13, 1894, as amended by act of February 25, 1905, shall 
promptly make payments to all persons supplying the 
principal with labor and materials in the prosecution of 
the work provided for in said contract, and any such au- j 
thorized extension or modification thereof, then, this obliga- j 
tion to be void otherwise to remain in full force and virtue. 

In- witness whereof, the above-bounden parties have ex- j 
excuted this instrument under their several seals this 7th j 
day of February, 1934, the name and corporate seal of each j 
corporate party being hereto ffixed and these presents duly 
signed by its undersigned representative, pursuant to au-1 
thority of its governing body. 


H. Hebfuerth, Jr., Incorporated 
609 District National Bank Bldg. 

/s/ By Hugo Herfubth, Jr., President 
Attest: 

S. M. Marsh at j, 

■ ■ 

United States Fidelity & Guaranty Company | 
Redwood & Calvert Sts., Baltimore, Md. 

/s/ By J. L. Bridwell, Attorney in fact. 

■ * i 

i 

Attest: 

S. M. Marshall 

• ’ • • • • • * • • • 


i 

i 





PLAINTIFFS EXHIBIT N 
Filed Oct. 16,1947 

July 6,1934 

Subject: Concrete Sea Wall at Hampton, Virginia. 

Mr. B. R. Acker 

Veterans Administration Home 

Hampton, Virginia. 

Dear Sir: 

Yon are hereby notified that dne to the slow progress of 
work in the completion of your contract for the above proj¬ 
ect, together with overdrawing your account, it is necessary 
for this office to enjoy the rights reserved in Article 9 of 
the Contract between the Owner and this office, which is 
incorporated in our contract with you dated March 12,1934, 
third paragraph of Section 3. 

Article 9 of the Contract reads, in part, as follows: “If the 
contractor refuses or fails to prosecute the work, or any 
separable part thereof, with such diligence as will insure its 
completion within the time specified in article 1, or any 
extension thereof, or fails to complete said work within 
such time, the Government, may, by written notice to the 
contractor, terminate his right to proceed with the work or 
such part of the work as to which there has been delay.” 
There has been great delay in the working of this project 
which is to be completed August 24,1934. 

Second paragraph of Article 4 of our contract provides 
“ • • • that the Contractor will finance the Subcontractor 
his weekly payroll for the first thirty days (30), such pay¬ 
ments being deducted from the first payments of the Sub¬ 
contractor. We have been called upon each week to finance 
your payroll, and also, the amount paid to date exceeds the 
value of work in place. 

Very truly yours, 

H. Hebfubth, Jr^ Incorporated 

HH/SMM /s/ Hugo Hebfubth, President 

Special Delivery 

• •••••• »v' •• 
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In The 


llnttrii States (Court of Appeals 
Sxatrirt of (Eoluutfria (Etmrit 


No. 9963 


H. Herfubth, Jb., Incorporated, 

A C OBFOBATIO N, 

Appellant, 


v. 


Bertrand R. Acker, also known 
as B. B. Ackeb, 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOB THE DISTRICT OF COLUMBIA 


BRIEF FOB APPELLEE 


POINTS UPON WHICH APPELLEE 
INTENDS TO RELY 

1. The District Court ruled properly in sustaining thei 
report of the Special Master which found the Declaration 
and Counterclaim barred by the Statute of Limitations. 

2. Even if this were a contract of indemnity, more than 
three years have elapsed since the damage occurred and 
the Statute of Limitations is a bar. 
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3. The Heard Act does not have the effect of extending 
the period of the Statute of Limitations. 

4. The District of Columbia Statute of Limitations runs 
from the first day the right to maintain an action accrues. 

5. This is not a contract of indemnity. 

L 

COUNTER STATEMENT OF THE CASE 

Appellant, a prime contractor on a government contract, 
filed suit on April 29, 1938, in the District Court, asking 
damages of $14,511.39 for breach of a sub-contract (Appel¬ 
lant’s App. 4-18). Appellee denied liability, plead statute 
of limitations, and counterclaimed for $9,052.60. (Appel¬ 
lant’s App. 18-24). The occurrence of the following events 
is not in dispute: 

February 5, 1934—Prime Contract between Appellant 
and the United States for seawall. 

March 12, 1934—Subcontract for piling work, etc., be¬ 
tween parties hereto and performance undertaken 
by appellee. 

July 6, 1934—Appellant notified appellee it considered 
contract breached and was taking over (Appellant’s 
App. 108). 

November 3,1934—Prime contract completed and settled 
with United States. 

January 30, 1935—“Final statement of claims” submit¬ 
ted by appellant to appellee. (Appellee’s App. 1.) 
By reason of the report of the special master (Appellant’s 
index 26-40) and the action of the District Court (Appel¬ 
lant’s appendix 43) holding the entire case barred by the 
Statute of Limitations, there have been no rulings on the 
merits of the claims and counterclaims. 

Appellee accepts the ruling of the District Court and 
urges its affirmance. 


3 

SUMMARY OF ARGUMENT 

L Considering the entire agreement, this is a simple 
construction sub-contract made March 12, 1934, under a 
construction prime contract, on which there was a claimed 
default treated as a breach by appellant on July 6,1934, on 
which date the right to maintain an action accrued, thereby 
setting the three year statute of limitations in motion. This 
suit, filed April 29, 1938, is barred by the statute of 
limitations. 

• 

IL The mere collateral provision in this sub-contract, 
incorporated by reference from the prime contract (Appel¬ 
lant’s appendix 104-106) and providing that the sub-con¬ 
tractor shall be liable for excess cost if the contract is 
taken over, does not change the basic nature of the contract 
to an “indemnity contract.” 

HI. The complaint and record clearly show that the prin¬ 
cipal contract was completed November 3, 1934, and that j 
on January 30,1934, a “final bill” was submitted by appel- j 
lant to appellee, containing all claims for damages ever 
asserted. Thus even on appellant’s tortured indemnity con¬ 
tract theory, all damage had occurred more than three j 
years before the filing of suit and the claim is therefore 
barred. 

i 

ARGUMENT 

i 

i 

L | 

i 

Considering the Entire Agreement, This is a Simple Con- | 
struction Sab-Contract Made March 12, 1934, Under j 
a Construction Prime Contract on Which There Was j 
a Claimed Default Treated as a Breach by Appellant j 
on July 6,1934, on Which Date the Right to Maintain ! 
an Action Accrued, Thereby Setting the Three-Year j 
. Statute of Limitation in Motion. This Suit, Filed April i 
29, 1938, is Barred by the Statute of Limitations. 

i 

_ i 

The District of Columbia Statute of Limitations, the law | 

i 

i 

i 

i 



I 
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of the fomm, clearly governs this case. It reads, in per¬ 
tinent part: 

“No action shall be brought • • • upon any simple 
contract, express or implied, or for the recovery of 
damages for any injury to real or personal property 
• • * after three years from the time when the right 
to maintain any such action shall have accrued; * * V* 
Title 12, Section 201, D. C. Code, 1940 Ed. 

By its own action, the appellant in this case has fixed a 
starting date for the Statute of Limitations, that date being 
sometime prior to July 6,1934. On that date, by his notice 
(Appellant’s appendix 108) to appellee, appellant treated 
the contract as between the parties hereto as breached. The 
Special Master stated it to be his opinion that appellant’s 
cause of action, if any, accrued sometime prior to the date 
of its notice, and the Special Master’s report was adopted 
by the District Court. We submit that such opinion is sup¬ 
ported by all the authorities. At 34 Am. Jur., page 113, 
Section 139, it is said: 

“It is firmly established that even though the time 
for the performance of a contract has not expired, if 
there is a renunciation of the agreement, which the 
promisee elects to treat as a breach of contract, the 
statute of limitations will be set in motion.” 

In 37 C. J. 815, it is said: 

“Under the rule that an action for a breach of con¬ 
tract may be begun before substantial damage has been 
sustained, a right of action accrues and the statute 
begins to run at the time the contract is broken, not at 
the time when actual damage results or is ascertained; 
nor does the subsequent accrual of additional damages 
resulting from the same breach afford a new cause of 
action so as to create a new period of limitation.” 

Much emphasis has been placed in this case on the words 
“contract of indemnity.” This point will be dealt with in 
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more detail in section II of this argument, but mention is j 
made here of it in order that in considering the following 
cases it will be borne in mind that it was contended in sev¬ 
eral of them unsuccessfully that the contract was such. 

The cornerstone opinion of the Supreme Court of the 
United States is Wilcox v. Plummer, 4 Peters 172, 7 L. ed. 
821, which has been followed by the Courts of almost every j 
state in the country. Therein it is said: 

. 4 ‘The ground of action here is a contract to act 

diligently and skillfully, and both the contract and the j 
breach of it admit of a definite assignment of date. 
When might this action have been instituted? is the j 
question, for from that time the statute must run. 

“When the attorney was chargeable with negligence 
or unskillfulness his contract was violated , and the j 
action might have been sustained immediately. Per¬ 
haps in that event, no more than nominal damages may 
be proved and no more recovered; but, on the other j 
hand, it is perfectly clear that the proof of actual dam- j 
age may extend to facts that occur and grow out of the 
injury, even up to the day of the verdict. If so, it is 
clear the damage is not the cause of action. 

“This is fully illustrated by the case from Salkeld ! 
and Modern, in which a plaintiff having previously j 
recovered for an assault, afterwards sought indemnity j 
for a very serious effect of the assault which could not | 
have been anticipated, and of consequence could not 
have been compensated in making up the verdict. 

“The cases are numerous and conclusive on this doc-1 
trine. As long ago as the 20th Eliz. I Croke, 53, that j 
was one of the points ruled in The Sheriffs of Norwich j 
v. Bradshaw. And the case was a strong one; for it was j 
altogether problematical whether the plaintiff ever j 
should sustain any damages from the injury. The ! 
principle has often been applied to the very plea, here ! 
set up, and in some very modern cases. That of Battley i 
v. Faulkner, 3 B. & A. 288, was exactly this case; for j 
there the damage depended upon the issue of another j 
suit, and could not be assessed by a jury until the final | 
result of that suit was definitely known. Yet it was held j 
that the plaintiff should have instituted his action, and 
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he was barred for not doing so. In the Short v. Mc¬ 
Carthy, which was assumpsit against an attorney for 
neglect of duty, the plea of the statute was sustained 
though the proof established that it was unknown to 
the plaintiff until the time had run out. And the same 
point is ruled in Granger v. George, 5 B. & C. 149. 
In both cases the court intimating that if suppressed by 
fraud, it ought to be replied to the plea, if the party 
could avail him s elf of it. In Howell v. Young, the same 
doctrine is affirmed, and the statute held to run from 
the time of the injury that being the cause of the action, 
and not from the time of damage or discovery of the 
injury (Italics supplied.) 

Another leading case is Aachen v. Morton, 156 Fed. 654, 
15 L. R. A. (N. S.) 156. In that case the Statute of Limita¬ 
tions was applied on wrongful assignment of an insurance 
policy from the date of the assignment and not from the 
date of a judgment by the assignee. There the court said: 

“If an act occur, whether it be a breach of contract 
or duty which one owes another, or the happening of a 
wrong, whether wilful or negligent, by which one 
sustains an injury, however slight, for which the law 
gives a remedy, that starts the statute. That nominal 
damages would be recoverable for the breach or for 
the wrong is enough. The fact that the actual or sub¬ 
stantial damages were not discovered, or did not occur, 
until later, is of no consequence. The act itself, which 
is the ground of action, cannot be legally separated 
from its consequences. Were this so, successive actions 
might be brought in many cases of contract and tort as 
the damages developed, although all the consequential 
injuries had one common root in the single original 
breach or wrong. This would in effect nullify the 
statute.” 

The comprehensive annotation in L. R. A. above cited is 
most pertinent to this case. There, at page 157, it is said : 

“It is conceded by practically all the authorities that 
in cases of breach of contract the statute of limitations 
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begins to run against the right of the person damaged 
to recover, from the time of the breach, and not from 
the time actual damages are sustained in consequence 
thereof.’’ 

In Mills v. AUen, 133 U. S. 423, 33 L. ed. 716, involving a 
suit on a construction contract the court said: 

“The balance due by the plaintiff to Hall and Bur¬ 
gess was $11,048.08, with interest from January 1, 
1879: and that was the amount of liability of the plain¬ 
tiff to them under his contract with them. The agree¬ 
ment of the defendants, in the instrument of October 
23, 1878, is that they assume the contract between the 
plaintiff and the company and that they will well and 
truly save the plaintiff harmless from any and all lia¬ 
bility by reason of his contracts with Hall and Burgess, 
Ellis, and Savage and McCabe, ‘the ten per cent re¬ 
served,’ and any claim by reason of such contracts. 

“The agreement to assume the contract, in connec¬ 
tion with the further agreement to save the plaintiff 
harmless from liability, was broken by failure to pay 
the parties to whom the plaintiff was liable, and it was 
not necessary to a breach that the plaintiff should show 
that he had first paid those parties. Braman v. Dowse, 
12 Cush. 227; Locke v. Homer, 131 Mass. 93; Drury v. 
Tremont Improvement Co., 13 Allen 168, 171; Stewart 
v. Glark, 11 Met. 584; Preble v. Baldwin, 6 Cush. 549; 
Smith v. Pond, 11 Gray 234; Paper Stock Disinfecting 
Co. v. Boston Disinfecting Co., 147 Mass. 318, 6 New 
Eng. Rep. 606. 

“By the instrument in question, the defendants took 
the place of the plaintiff, and became, after the instru¬ 
ment was executed, principals in the work of construct¬ 
ing the railroad; and their acceptance of the assign¬ 
ment and the conditions preceding it included the sub¬ 
contracts and what was due and to become due upon 
them. The contract is not merely one to indemnify an 
agreement to assume his contracts and to discharge 
him from his liability. Gilbert v. Wiman, 1 N. Y. 550; 
Noble v. Arnold, 23 Ohio St. 264, 271; Carr v. Roberts, 
5 Barn. & Ad. 79; Chace v. Hinman, 8 Wend. 452; 
Rockfeller v. Donnelly, 8 Cow. 623; Randall v. Roper, 
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27 L. J. N. S. Q. B. 266; Warwick v. Richardson, 10 
Mess. & W. 284; Port v. Jackson, 17 Johns 239; Wicker 
v. Hoppock, 73 U. S. 6 Wall. 94 (18:752), Lathrop v. 
Atwood, 21 Conn. 117, 125.’’ (Italics supplied.) 

In Cooper v. Sillers, 30 App. D. C. 567 at 572, the Court 
said: 

“It is well settled that, though damages accrue after 
the institution of the suit, they may be recovered, pro¬ 
vided they are the natural and proximate consequences 
of the act complained of, and do not themselves consti¬ 
tute a new cause of action. Actual damages in such 
cases are assessable up to the date of the verdict. Wil¬ 
cox v. Plummer, 4 Pet. 162, 7 L. ed. 821; Fifth Nat. 
Bank v. New York Elev. R. Co., 28 Fed. 231; Fowle v. 
New Haven & N. Co. 107 Mass. 352; Cooke v. England, 
27 Md. 14, 34, 92 A. Dec. 618.” 

In Equitable Trust Co. v. National Surety Co., 63 AtL 699 
at 700 ; 214 Pa. St. 159 cited above the court held and said: 

“In the present case there is not only a covenant to 
indemnify against loss, but, in addition thereto, a sep¬ 
arate, distinct and absolute undertaking to do a speci¬ 
fied thing, to wit, ‘furnish all materials and labor 
necessary to complete the erection and construction 
of said 132 house.’ There is ample authority to sup¬ 
port the proposition that a bond may have two separate 
and distinct conditions, that upon a breach of one con¬ 
dition an action will arise. Also that when the condition 
of the bond is an undertaking to do a particular thing, 
failure to do that thing, is a breach, upon the happening 
of which a cause of action arises. Pure Oil Co. v. Terry, 
209 Pa. 403, 58 AtL 815; in re Negus, 7 Wend. (N. Y.) 
499; Thomas v. Allen, 1 Hill (N. Y.) 321; Belloni v. 
Freeborn, 63 N. Y. 383; Kiewit v. Carter, 25 Neb. 460, 
41 N. Y. 285.” (Italics supplied.) 

This Court went exhaustively into the question of when 
the statute of limitations is set in motion in the case of 
Howard University v. Cassell, 75 U. S. App. D. C. 75, 26 
F. (2d) 6. Cassell was a teacher and architect at the uni- 
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versity and as an additional duty performed extensive work ! 
on an expansion and extension plan for the university, j 
acting as agent for the purchase of lands, etc. 

His work was completed about December 31, 1932, and 
after much negotiation a final report was submitted by him j 
April 21, 1933, in which he demanded extra compensation ! 
in a substantial sum for the work. He filed suit on June 4, j 
1936. The Court said: 

I 

“Since more than three years elapsed between Jan- j 
uary 1,1933, or April 20,1933, and June 4,1936, when I 
the suit was begun, it is obvious that if either of the two j 
first above dates be accepted as the time of the accrual | 
of Cassel’s cause of action, the plea of the statute will j 
defeat recovery. 

I 

“The statute begins to run on the conclusion of the j 
service, where it is not required by agreement or stat- [ 
ute that an audit must be made before payment shall i 
be due. United States v. Utz, 3 Cir., 80 F. 348; Withers I 
v. United States, 69 Ct. Cl. 584; Carlisle v. United j 
States, 29 Ct. Cl. 414. 

“The conclusion is irresistible that Cassell’s services j 
as extension agent ended April 21, 1933, and his cause | 
of action accrued on that date.” 

I 

It would accordingly seem that on the basis of mandatory I 
authority in the District of Columbia there is no alternative | 
to the conclusion that was reached by the District Court I 
that this action became barred three years from June 6, 
1934. 

n. 

The Mere Collateral Provision in This Sub-Contract, In¬ 
corporated by Reference from the Prime Contract 
(Appellent’s Appendix 104-106) and Providing that 
the Sub-Contractor Shall be Liable for Excess Cost if 
the Contract is Taken Over, Does Not Change the Basic 
Nature of the Contract to an “Indemnity Contract” 

It is submitted that the appellant has set in motion an 
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illogical train of words to reach a fallacious conclusion all 
revolving around the words “indemnity contract.” 

In the first place, the language itself on which it relies 
is not the usual indemnity language, is merely incorporated 
by reference and merely states what would be the legal 
obligation of appellee under any condition wherein a con¬ 
tract was breached. 

Secondly, the fallacy is in treating the fact that because 
this phraseology deals with the subject of damages, you 
can make the erroneous conclusion that this is an in¬ 
demnity contract on which, conveniently for appellee, 
there is a special rule of law with respect to the time of 
setting in motion of the statute of limitations. 

Actually, what is attempted here is a stretching of the 
common meaning of the word indemnity as applied in 
every-day use of the English language to bring a case into 
a legal category described by similar words, but which does 
not encompass appellee’s situation. This has been tried in 
many cases in the past without success. 

We say an indemnity contract used in the legal phrase¬ 
ology refers to such contracts as bonds, guarantees, insur¬ 
ance policies, etc. (See 27 Am. Jur., page 456, and Boston 
Tugboat v. Medford National Bank, 232 Mass. 38,121 N. E. 
491.) 

In Oriental Lumber Co. v. Gladys Lumber Co., 50 S. E. 
270 at 272; 103 Va. 730, the contract was in fact as follows: 

“Now, therefore, this agreement witnesseth, that 
the parties of the first part, in consideration of the 
premises, and of the sum of Five dollars ($5.00) in hand 
paid by the party of the second part to the parties of 
the first part, the receipt whereof is hereby acknowl¬ 
edged, do assume and undertake to perform and fulfill 
the residue or remaining one-half of said contract, and 
to deliver to the said American Lumber Company three 
(3) million feet of lumber, as in said contract provided, 
and to indemnify and save harmless the said party of 
the second part from all claims which may be lawfully 
asserted against it growing out of or arising from the 
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failure of the parties of the first part to perform the 
remaining one-half of said contract, and to furnish 
three (3) million feet, a part of the lumber mentioned 
in said contract, as in said contract provided.” 

The Court held it was not an indemnity contract, saying: 

“The contract in this case is not one, however, of 
mere indemnity but an agreement to perform and ful¬ 
fill the residue or remaining one half of the contract 
between the plaintiff and the American Lumber Com¬ 
pany, • • V’ 

“Where the indemnitee holds not merely an agree¬ 
ment to indemnify and save harmless, but an express 
promise to pay a debt or do some particular act, the 
failure of the indemnitor to perform the act agreed 
gives the indemnitee a right of action before he has' 
suffered any direct damages himself. * • 

“The rule upon the subject is stated by Chief Judge 
Church, of the Court of Appeals of New York, in the 
case of Kohler v. Matlage, 72 N. Y. 259, 266, as follows: 
‘It is settled law that upon an obligation to do a par¬ 
ticular thing, or to pay a debt for which the covenantee 
is liable, or to indemnify against liability, the right of 
action is complete on Defendant’s failure to do the par¬ 
ticular thing he agreed to perform or to pay the debt or 
discharge the liability.’ * • V’ 

Cummings v. Marbleloid, 51 Fed. (2) 906, is a case very 
similar to the instant one, in which there was a contract for 
erection of a school building in which the Marbleloid Com¬ 
pany was to lay floors as a subcontractor. It did so and the 
floors cracked. A judgment was secured against the prin¬ 
cipal contractor by the State of Maine and it afterwards 
brought suit against the subcontractor, the Marbleloid Co., 
on the theory that the recovery was to be based on a con¬ 
tract of indemnity and not on negligent construction work. 
It was conceded that the statute of limitations had run 
except on the theory of indemnity, and the Court said: 

“The real purpose of bringing this suit on the theory 
of a contract to indemnify was to avoid the statute of 





12 


limitations (Rev. St. Me. 1930, c. 95, § 90). If this 
action is based upon a contract to indemnify, it is not 
barred by the statute of limitations, but if based on 
the breach of a contract to lay marbleloid floors, it is 
barred by the statute. In the case of a contract to in¬ 
demnify, the cause of action accrues and the statute 
begins to run when and only when the loss or damage 
occurs. But in the case of the breach of a contract to 
do certain work, the cause of action accrues and the 
statute begins to run from the time of the breach. 3 
Williston, Contracts, § 2004, p. 3402 ; 37 Corpus Juris, 
p. 833. Judgment against the plaintiff in the Supreme 
Judicial Court of Maine was rendered on April 4,1929. 

“But the last work was done and the floors were com¬ 
pleted on September 22,1922. The contract, if breached 
at all, was breached on or before that date and the 
right of action accrued then and the statute began to 
run at that time and not when the floors cracked or the 
State of Maine secured judgment against the plaintiff. 
Painter Fertilizer Co. v. Kil-Tone Co., 105 N. J. Law, 
109, 143 A. 332; Hoppaugh v. McGrath, 53 N. J. Law, 
81, 21 A. 106; Gogolin et al. v. Williams, 91 N. J. Law, 
266, 102 A. 667; Wilcox v. Plummer’s Executors, 29 
U. S. (4 Pet.) 172, 7 L. Ed. 821. The suit had to be 
brought within six years, that is, on or before Septem¬ 
ber 22, 1928; but it was not begun until December, 
1939, and so was barred by the statute.” 

An important early case is Phoenix Lumber Co. v. Hous¬ 
ton Water Co., 94 Tex. 456, 61 S. W. 707. There the Water 
Company contracted to supply sufficient water to protect 
the lumber company’s property from fire. There was a 
water failure and the property was destroyed by fire. The 
first petition was based on an express contract to supply 
water. After the statute had run an amended petition was 
filed on the basis of a legal duty of the water company but 
it was held barred, the court saying: 

“• • • In the abstract a cause of action consists of 
‘the right, claim, or the wrong suffered by the plaintiff 
and of the duty or delict of the defendant.’ Kennerty 
v. Phosphate Co., 17 S. C. 411. When used with refer- 
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ence to the pleadings by which the cause of action is 
alleged, the phrase signifies ‘the facts upon which the 
plaintiff’s right to sue is based and upon the defend¬ 
ant’s duty has arisen, coupled with the facts which con¬ 
stitute the latter’s wrong.’ • • V’ (Citations.) 

Going behind the reason for applying a special rule in 
the case of true indemnity contracts, there is found a sit¬ 
uation entirely different from that existing here. In the 
ordinary indemnity contract the guarantor is a third party 
not actively functioning in the transaction who has no 
knowledge of the details and therefore only becomes a party 
in interest when he is directly damaged. It is right and 
proper that he should have a three-year period from such 
date. This can readily be distinguished from a case such 
as the instant one wherein appellant had day-to-day de¬ 
tailed knowledge of the exact status of the controversy and 
in fact by his own action precipated the breach of the 
contract, if such it was, which set the statute of limitations 
in motion. A reading of all of appellant’s cited cases will 
reflect that they deal exclusively with true surety or guar¬ 
anty situations. In 27 Am. Jur., page 475, it is said: 

29. Generally; Time to Sue and Limitations.— 
General rules relating to actions and proceedings are, 
of course, controlling in actions to recover indemnity. 
As regards the time for bringing suit, it should be 
observed that the period within which an action on an 
agreement to indemnify must be brought depends on 
the statutes of the particular jurisdiction involved. 
Whatever statute may be applicable, the period speci¬ 
fied begins to run upon the accrual of the cause of 
action. The question of the accrual of liability on a 
contract of indemnity has been considered in previous 
sections. In accordance with the rules there stated, a 
cause of action accrues and the statute of limitations 
begins to run under a contract of indemnification 
against loss at the time the damage occurs, whereas, 
in the case of a contract of indemnity containing a 
covenant or condition for the performance of a certain 
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act, a cause of action accrues upon default in perform¬ 
ance, regardless of whether the obligee has suffered 
damage or not.” 

/ 

Appellant here would have the statutory period extended 
even further. It apparently contends that the statute of > 
Limitations runs for three years after it completes its nego¬ 
tiations with parties making claims against it. Were this 
theory accepted, the natural corollary would be that if it 
saw fit to prolong negotiations for 5 or 10 years this would 
extend the statute of limitations for 8 or 13 years. Plainly 
this is not the purpose of the statute of limitations which 
contemplates eliminating old claims. 

In Wicker v. Hoppock, 6 Wall. 94,18 L. ed. 752, relied on 
by the Special Master, an attempt to distort a contract into 
an indemnity contract was rejected, and in Johnson v. Risk , 
137 U. S. 300, 34 L. Ed. 673, a similar result was reached. 

m. 

The Complaint and Record Clearly Show That the Prin¬ 
cipal Contract Was Completed November 3, 1934, and 
That on January 30, 1935, a “Final Bill” Was Sub¬ 
mitted by Appellant to Appellee, Containing All 
Claims for Damages Ever Asserted. Thus Even on 
Appellant’s Tortured Indemnity Contract Theory, All 
Damage Had Occurred More Than Three Tears Before 
the Filing of Suit and the Claim is Therefore Barred. 

It will take only a brief examination of certain evidence 
before the Special Master to establish that even if the “con¬ 
tract of indemnity” theory is accepted, the case is still 
barred by the Statute of Limitations three years after Jan¬ 
uary 30, 1935. Employees of appellant testified that no 
claims were made against it after January 25, 1935, when 
a final settlement with the government on the prime con¬ 
tract was made, and the “final claim” against appellee 
under date of January 30,1935, (Appellant’s appendix, pp. 
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54, 55, 82, 100, 101; Appellee’s index, p. 1), shows that it 
knew of all claims and damages at that time, and that 
dealings thereafter were in an effort to secure reductions 
of claims. The mere fact that it prolonged negotiations 
thereafter with some of the claimants could not possibly 
operate to extend or prolong the time in which the statute 
of limitations was to run with respect to this appellee. The 
authorities, including those cited by appellant, are unani¬ 
mous in the rule that: 

“However, in case the contract broken is one of 
indemnification against loss or damage, the general 
rule is that the cause of action accrues and the statute 
of limitations begins to run at the time the damage 
occurs.” 15 L. R. A. (N. S.) page 164. 

All damage having been done by January 25, 1934, the j 
fact that appellant made subsequent endeavors to reduce! 
it and in fact is still endeavoring to do so here, nearly 14 
years later, would certainly have no effect on the statute 
of limitations. 

With respect to the reference to the Heard Act, Title 40, 
U. S. C., Sec. 270, the same proposition again would apply. 
The reason for allowing any obligee under a true indemnity 
contract three years from the time of damage is to give him 
a full period after he learns of the claim. Here all Heard 
Act claims were presented more than three years before 
suit was filed. There were no surprises to appellant The 
delays were all of his own doing. ! 

i 

i 

CONCLUSION 

j 

This is a case of a claim and counterclaim involving a 
protracted dispute originating in the summer of 1934, with 
both sides claiming a breach of contract and extensive dam- 
ages. Throughout this brief, by reason of the Statute of 
Limitations having been applied and the appellee being 
satisfied to permit the matter to drop, the merits of the 
claims have not been discussed. 
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The Special Master and the District Court both saw 
this rather complex situation as the type contemplated by 
the Statute of Limitations wherein parties are barred from 
pursuing old and half forgotten claims. 

In any breach of contract all of the damages are not 
known immediately and the authorities are unanimous in 
allowing damages up to the time of judgment. That is un¬ 
doubtedly one of the reasons for the provision as to the 
duration of the Statute of Limitations. There was no real 
impediment to suit here after July 7, 1934, and certainly 
none after February 1, 1935. 

We submit that the conclusion of the District Court to 
treat the matter as barred from a practical and legal and 
equitable standpoint, was a fair and just one and should 
not be disturbed. 

Respectfully submitted, 

Minob Hudson, 

Geoffbey Cbeyke, Jb., 
Rowland F. Kibks, 

Andbew A. Lipscomb, 

Attorneys for Appellee. 

444 Washington Building, 

Washington, D. C. 
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APPENDIX 


Fitted 

Deft 6 Oct. 16, 1948 

Harry M. Hull, Clerk 
Account of: Acker, Gnerrieri and Cohan 

Hampton, Virginia 

Contract Price- — $22,620.00 

Extra—removing old sheet Piling and pumping 
Water- 1,000.00 

Total Amount of Contract Price- $23,620.00 

Cash Advanced for Payroll- $16,416.63 

Cash Advanced for Materials- 11,847.33 

Cash Advanced for Backfill and 
Grade -- 1,342.99 

Total Amount Advanced_ $29,606.95 

Credit for Waterproofing-$ 800.00 

Credit for Pipe Rail- 200.00 

Bills filed against you and demand 

made to us for payment- 8,866.25 

Bills filed against you and demand 
made to us for payment covering 
backfilling and grading- 669.09 

Total Cost of Work _ $40,142.29 

Amount exceeding contract price — 16,522.29 

$40,142.29 $40,142.29 

Copy mailed to: 

Mr. B. R. Acker 
Mr. Jacob Cohen 
Mr. L. R. Guerrieri 

Defendants’ exhibit 6 
for identification 
Deft’s Ex. 6 
in Evid. 




